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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 205

[Document Number AMS-NOP-20-0002;
NOP-20-01]

National Organic Program: USDA
Organic Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: 2020 sunset review and
substance renewals.

SUMMARY: This document announces the
renewal of substances listed on the
National List of Allowed and Prohibited
Substances (National List) within the
U.S. Department of Agriculture’s
(USDA) organic regulations. This
document reflects the outcome of the
2020 sunset review process and
addresses recommendations submitted
to the Secretary of Agriculture
(Secretary), through the USDA’s
Agricultural Marketing Service (AMS),
by the National Organic Standards
Board (NOSB).

DATES: This action is effective June 22,
2020.

FOR FURTHER INFORMATION CONTACT:
Shannon Nally Yanessa, Standards
Division, Telephone: (202) 720-3252;
Fax:(202) 260-9151.

SUPPLEMENTARY INFORMATION:

I. Background

USDA AMS administers the National
Organic Program (NOP) under the
authority of the Organic Foods
Production Act of 1990 (OFPA), as
amended (7 U.S.C. 6501-6524). The
regulations implementing the NOP, also
referred to as the USDA organic
regulations (7 CFR part 205), were
published on December 21, 2000 (65 FR
80548) and became effective on October
21, 2002. Through these regulations,
AMS oversees national organic
standards for the production, handling,
and labeling of organically produced

agricultural products. Since October
2002, the USDA organic regulations
have been frequently amended, mostly
for changes to the National List in 7 CFR
205.601 through 606.

The National List identifies the
synthetic substances allowed to be used
and the nonsynthetic substances
prohibited from use in organic farming.
The National List also identifies
synthetic and nonsynthetic
nonagricultural substances, and
nonorganic agricultural substances that
may be used in organic handling. The
OFPA and USDA organic regulations
specifically prohibit the use of any
synthetic substance in organic
production and handling unless an
exemption for using the synthetic
substance is provided on the National
List. Section 205.105 of the USDA
organic regulations also requires that
any nonorganic agricultural substance
and any nonagricultural substance used
in organic handling be listed as allowed
on the National List.

The OFPA at 7 U.S.C. 6518 authorizes
the NOSB, operating in accordance with
the Federal Advisory Committee Act
(§ 1 et seq., 5 U.S.C. App.2), to assist in
evaluating substances to be allowed or
prohibited for organic production and
handling and to advise the Secretary on
the USDA organic regulations. The
OFPA sunset provision (7 U.S.C.
6517(e)) also requires a review of all
substances included on the National
List within five years of their addition
to or renewal on the list. During this
sunset review, the NOSB considers any
new information pertaining to a
substance’s impact on human health
and the environment, its necessity due
to the unavailability of wholly natural
substances, and its consistency with
organic production and handling. The
NOSB subsequently votes to remove a
substance allowance or prohibition from
the National List.

The Agricultural Improvement Act of
2018 amended the OFPA at 7 U.S.C.
6518(i)(2) to specify that any vote on a
motion proposing to amend the National
List requires %4 of the votes cast at a
meeting of the NOSB at which a quorum
is present to prevail. A substance
remains listed on the National List
unless an NOSB motion to remove that
substance carries with %3 of votes cast,
and the Secretary subsequently renews
or amends the listing for the substance.
The NOSB submits its sunset review

and recommendations to the Secretary.
As delegated by the Secretary, AMS
evaluates the sunset review and
recommendations for compliance with
the National List substance evaluation
criteria set forth in the OFPA at 7 U.S.C.
6518(m) and other federal statutes or
regulations. AMS also considers public
comments submitted in association with
a specific sunset review process.

AMS published an updated sunset
review process in the Federal Register
on September 16, 2013 (78 FR 56811).1
In accordance with the sunset review
process, AMS published two notices in
the Federal Register announcing the
NOSB meetings on April 25-27, 2018,
and October 24-26, 2018, and inviting
public comments on the 2020 sunset
review process (January 17, 2018 (83 FR
2373)2 and August 9, 2018 (83 FR
39376)).3 AMS also hosted two public
webinars (April 17 and 19, 2018, and
October 16 and 18, 2018) to provide
additional opportunities for public
comment. The NOSB received
additional comment during the public
meetings. At these public meetings, the
NOSB reviewed substance listings
scheduled to sunset from the National
List and concluded that these listings
should not be removed. Table 1 shows
the current listings for these substances.

AMS has reviewed and accepted the
NOSB’s 2020 sunset review
recommendations and is renewing the
listings of these substances until 2025.4
AMS has determined that the substance
allowances listed in this notice continue
to be necessary for organic production
and/or organic handling because of the
unavailability of organic forms or
wholly natural substitutes for the
specified uses (§ 6517(c)(1)(A)(ii)). The
renewal of these substance allowances
will avoid potential disruptions to the
organic industry and consumers that
may otherwise result from removal from
the National List. AMS also has
determined that the prohibited
nonsynthetic substance listed in this

1 https://www.federalregister.gov/documents/
2013/09/16/2013-22388/national-organic-program-
sunset-process.

2 https://www.federalregister.gov/documents/
2018/01/17/2017-28170/meeting-of-the-national-
organic-standards-board.

3 https://www.federalregister.gov/documents/
2018/08/09/2018-16386/meeting-of-the-national-
organic-standards-board.

4 National List Sunset Dates, NOP 5611, https://
www.ams.usda.gov/sites/default/files/media/NOP-
SunsetDates.pdf.
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notice should remain prohibited
because use of this substance would be
inconsistent with organic production
(§6517(c)(2)(A)(i1)).

The NOSB also reviewed and
subsequently recommended to the
Secretary the removal of sucrose

octanoate esters (§ 205.601 and
§205.603). AMS is reviewing the NOSB
recommendations to remove this
substance from the National List. Any
removals from the National List would
be addressed in a separate notice and
comment rulemaking.

Table 1 lists the substance exemptions
being renewed through this document.
These specific substance allowances
and prohibitions continue as listed on
the National List with a new sunset date
of June 22, 2025.

TABLE 1—NATIONAL LIST SUBSTANCES RENEWED IN 2020 SUNSET REVIEW

Substance

Use conditions

§ 205.601
duction.
Alcohols: Ethanol, Isopropanol
Sodium carbonate peroxyhydrate
Mulches: Newspaper or other recycled paper, Plastic mulch and covers
Compost feedstocks: Newspaper or other recycled paper
Insecticides: Aqueous potassium silicate, Elemental sulfur, Lime sulfur
Plant disease control: Aqueous potassium silicate, Hydrated lime, Lime
sulfur, Elemental Sulfur.
Plant or soil amendments: Elemental sulfur, Liquid fish products, Sulfu-
rous acid.
Plant growth regulators: Ethylene gas
Production aids: Microcrystalline cheesewax
§205.602 Nonsynthetic substances prohibited for use in organic crop
production.
Potassium chloride
§205.603 Synthetic substances allowed for use in organic livestock
production.
Alcohols: Ethanol, Isopropanol
Aspirin
Biologics
Electrolytes .
Glycerin
Phosphoric acid
Hydrated lime ....
Mineral oil
§205.605 Nonagricultural (nonorganic) substances allowed as ingre-
dients in or on processed products labeled as “organic” or “made
with organic (specified ingredients or food group(s))”.
Calcium carbonate
Flavors
Gellan gum .
Oxygen
Potassium chloride
Alginates
Calcium hydroxide
Ethylene
Glycerides
Magnesium stearate
Phosphoric acid
Potassium carbonate
Sulfur dioxide
Xanthan gum
§205.606 Nonorganically produced agricultural products allowed as
ingredients in or on processed products labeled as “organic.”
Fructooligosaccharides
Gums
Lecithin
Tragacanth gum

Synthetic substances allowed for use in organic crop pro-

As described under § 205.601(a)(1)(i) and (ii).

As described under § 205.601(a)(8).

As described under §205.601(b)(2)(i) and (ii).

As described under §205.601(c).

As described under §205.601(e)(2), (5) and (6).

As described under § 205.601(i)(1), (4), (6) and (10).

As described under §205.601(j)(2), (8) and (11).

As described under § 205.601(k).
As described under §205.601(0).

As described under §205.602(e).

As described under §205.603(a)(1)(i) and (ii).
As described under §205.603(a)(2)

As described under §205.603(a)(4)

As described under §205.603(a)(11).

As described under § 205.603(a)(14).

As described under § 205.603(a)(25).

As described under §205.603(b)(6).

As described under §205.603(a)(7).

As described under § 205.605(a).
As described under § 205.605(a).
As described under § 205.605(a).
As described under §205.605(a).
As described under §205.605(a).
As described under §205.605(b).
As described under § 205.605(b).
As described under § 205.605(b).
As described under § 205.605(b).
As described under §205.605(b).
As described under §205.605(b).
As described under §205.605(b).
As described under § 205.605(b).
As described under § 205.605(b).

As described under § 205.606(f).
As described under § 205.606(i).
As described under § 205.606(m).
As described under §205.606(t).

Authority: 7 U.S.C. 6501-6524.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-09007 Filed 5-6—20; 8:45 am]
BILLING CODE P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984

[Docket No. AMS-SC-19-0088; SC19-984—
2 FR]

Walnuts Grown in California;
Suspension of Reserve Obligation and
Its Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the California
Walnut Board (Board) to suspend the
reserve obligation and its requirements
currently prescribed under the Federal
marketing order for walnuts grown in
California. This rule also removes
references to the reserve obligation and
its requirements.

DATES: Effective June 8, 2020.

FOR FURTHER INFORMATION CONTACT:
Pushpinder Kumar, Marketing
Specialist, or Terry Vawter, Regional
Director, California Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5903, Fax: (559) 487—5906, or Email:
Pushpinder.Kumar@usda.gov or
Terry.Vawter@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule, pursuant to 5 U.S.C. 553, amends
regulations issued to carry out a
marketing order as defined in 7 CFR
900.2(j). This final rule is issued under
Marketing Order No0.984, as amended (7
CFR part 984), regulating the handling
of walnuts grown in California. Part 984
(referred to as the “Order”) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Board locally
administers the Order and is comprised
of growers and handlers operating
within California, and a public member.
The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions

that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this final rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This final rule suspends regulations
related to reserve walnuts under the
Order. Section 984.89(b)(2) states that
the Secretary of Agriculture (Secretary)
“may terminate or suspend the
operation of any or all of the provisions
of this subpart, whenever he finds that
such provisions do not tend to
effectuate the declared policy of the
act.” The current authority to establish
a reserve obligation has not been used
by the Board since the 1987-88
marketing year, when the Board began
working toward increasing demand
rather than controlling supply.

Section 984.21 defines “handler
inventory” as “all walnuts, inshell or
shelled (except those held in
satisfaction of a reserve obligation),
wherever located, then held by a
handler or for his or her account.”

Sections 984.23 and 984.26 define
“free” and “‘reserve’” walnuts,
respectively; and § 984.33 defines
“hold,” the action that requires handlers
to maintain possession of the kernel
weight of walnuts necessary to meet his
or her reserve obligation.

The reserve obligation requirements
in §§ 984.48 and 984.49 include
provisions that require the Board
recommend to the Secretary free,
reserve, and export percentages of
walnuts at the start of each marketing
year (September 1). A recommendation
for changes to the percentages must be
made to the Secretary on or before
February 15 of each marketing year, if
such changes are prudent. The export
percentages are reviewed by the Board’s
Export Committee, which is comprised
of Board members who are industry
experts in exporting walnuts.

Sections 984.49, 984.50, 984.51,
984.54, 984.56, 984.64, 984.66, 984.67,
and 984.69 include establishing a free,
reserve, and export percentage
obligation; establishing minimum kernel
content for any lot of walnuts acceptable
for disposition for credit against a
handler’s reserve obligation; mandating
inspection of walnuts; establishing the
reserve obligation; instructions
regarding the disposition of reserve and
substandard walnuts; a requirement that
the Board assist handlers in meeting
their reserve obligation; various
exemptions from the reserve obligation;
and authorizing the Board to use funds
derived from assessments to defray
expenses related to reserve walnut pool
expenses, respectively.

Sections 984.450, 984.456, and
984.464 establish requirements relative
to grade and size, inspection, and
disposition of reserve walnuts,
respectively.

This suspension streamlines Board
operations by eliminating the need for
the Board’s Export Committee to
consider free, reserve, and export
percentages at its meetings at the start
of each marketing year.

The reserve obligation and its
requirements are suspended but remain
part of the Order until the Board makes
a recommendation to reinstate or
terminate them. This final rule also
removes related references to the reserve
obligation and its requirements. The
Secretary reviewed any such
recommendation by the Board.

This final rule suspends §§ 984.23,
984.26, 984.33, 984.49, 984.54, 984.56,
984.66, and 984.456 in their entirety.

This final rule amends §§ 984.21,
984.48, 984.50, 984.51, 984.64, 984.69,
984.450, 984.451, and 984.464 to
remove references to the reserve
obligation and its requirements.

This action requires no changes to any
existing Board forms.
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Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 90 handlers
subject to regulation under the Order
and approximately 5,000 walnut
growers in the production area. The
Small Business Administration (SBA)
defines small agricultural service firms
as those having annual receipts of less
than $30,000,000, and small agricultural
producers as those having annual
receipts of less than $1,000,000 (13 CFR
121.201).

Based upon information from the
National Agricultural Statistics Service
(NASS), the price reported for July 2019
was $7,060 per ton ($3.53 per pound) of
walnuts. Data from NASS indicate that
the average walnut production is 1.93
tons per acre. Given that volume and
price, a grower would have to farm at
least 74 acres to receive $1,000,000, not
accounting for input costs. NASS data
on farm size indicate that only
approximately 42 percent of walnut
growers farm more than 74 acres. Thus,
most walnut growers may be considered
small entities.

Given data from the Board regarding
walnut receipts by handlers, including
walnut acquisitions and the $7,060 per
ton price, only 38 percent of handlers
would have annual receipts of
$30,000,000. Thus, most walnut
handlers may be considered small
entities.

This action is expected to positively
impact the Board, including members of
the Export Committee, by suspending
regulations that have not been used in
decades. No longer having to gather
data, discuss the information, and then
make recommendations to the Secretary
regarding a reserve obligation allows the
Board’s meeting early in the marketing
year to run more efficiently.

This final rule suspends the reserve
obligation and its requirements under
the Order for the 2019-20 marketing
year and beyond, until the Board

recommends to the Secretary that the
requirements be reinstated or
terminated. This action also removes
related references to the reserve
obligation and its requirements in the
Order.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

The Board discussed this action at a
strategic planning session held on
February 12-13, 2019. The Board’s
Marketing Order Review Committee
(MORC) met on August 14, 2019, to
further discuss the reserve obligation
and its requirements and made a
recommendation for the change at the
Board’s September 13, 2019 meeting.
The strategic planning sessions, the
MORC meeting, and the Board meeting
on September 13, 2019, were public
meetings widely publicized throughout
the California walnut industry, and all
interested persons were invited to
attend the meetings and encouraged to
participate in Board deliberations.

A proposed rule concerning this
action was published in the Federal
Register on January 22, 2020 (85 FR
3551). Copies of the proposed rule were
provided to Board members and
California walnut handlers.
Additionally, the proposed rule was
made available through the internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending February 21, 2020, was provided
to allow interested persons to respond
to the proposal. No comments were
received. Accordingly, USDA makes no
changes to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 984

Marketing agreements, Reporting and
recordkeeping requirements, and
Walnuts.

For the reasons set forth in the
preamble, AMS amends 7 CFR part 984
as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Revise §984.21 to read as follows:

§984.21 Eligibility.

Handler inventory as of any date
means all walnuts, inshell or shelled,
wherever located, then held by a
handler or for his or her account.

§984.23 [Stayed]
m 3. Stay § 984.23 indefinitely.

§984.26 [Stayed]
W 4. Stay § 984.26 indefinitely.

§984.33 [Stayed]
m 5. Stay § 984.33 indefinitely.

§984.48 [Amended]

m 6. In § 984.48 stay paragraphs (a)(6)
and (a)(7) indefinitely.

§984.49 [Stayed]
m 7. Stay § 984.49 indefinitely.

§984.50 [Stayed]

m 8. Stay § 984.50(e) indefinitely.

m 9. Amend § 984.51 by revising
paragraphs (a) and (c), to read as
follows:

§984.51 Inspection and certification of
inshell and shelled walnuts.

(a) Before or upon handling of any
walnuts, each handler at his or her own
expense shall cause such walnuts to be
inspected to determine whether they
meet the then-applicable grade and size
regulations. Such inspection shall be
performed by the inspection service or
services designated by the Board with
the approval of the Secretary; Provided,
that if more than one inspection service
is designated, the functions performed
by each service shall be separate, and
shall not duplicate each other. Handlers
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shall obtain a certificate for each
inspection and cause a copy of each
certificate issued by the inspection
service to be furnished to the Board.
Each certificate shall show the identity
of the handler, quantity of walnuts, the
date of inspection, and for inshell
walnuts, the grade and size of such
walnuts as set forth in the United States
Standards for Walnuts (Juglans regia) in
the Shell. The Board, with the approval
of the Secretary, may prescribe
procedures for the administration of this
provision.

* * * * *

(c) Upon inspection, walnuts shall be
identified by tags, stamps, or other
means of identification prescribed by
the Board and affixed to the container
by the handler under the supervision of
the Board or of a designated inspector
and such identification shall not be
altered or removed except as directed by
the Board. The assessment requirements
in §984.69 shall be incurred at the time
of certification.

§984.54 [Stayed]
m 10. Stay § 984.54 indefinitely.

§984.56 [Stayed]

m 11. Stay § 984.56 indefinitely.
W 12. Revise § 984.64 to read as follows:

§984.64 Disposition of substandard
walnuts.

Substandard walnuts may be disposed
of only for manufacture into oil,
livestock feed, or such other uses as the
Board determines to be noncompetitive
with existing domestic and export
markets for merchantable walnuts and
with proper safeguards to prevent such
walnuts from thereafter entering
channels of trade in such markets. Each
handler shall submit, in such form and
at such intervals as the Board may
determine, reports of (a) his production
and holdings of substandard walnuts
and (b) the disposition of all
substandard walnuts to any other
person, showing the quantity, lot, date,
name and address of the person to
whom delivered, the approved use and
such other information pertaining
thereto as the Board may specify.

§984.66 [Stayed]

m 13. Stay § 984.66 indefinitely.

m 14.In § 984.67 stay paragraph (a)
indefinitely, and revise paragraph (b) to
read as follows:

§984.67 Exemptions.
* * * * *

(b) Exemptions from assessments and
quality regulations—(1) Sales by
growers direct to consumers. Any
walnut grower may handle walnuts of

his production free of the regulatory and of a certain publication listed in this AD

assessment provisions of this part if he
sells such walnuts in the area of
production directly to consumers under
the following types of exemptions:

§984.69 [Stayed]
m 15. Stay § 984.69(b) indefinitely.

§984.450 [Amended]

m 16. In § 984.450 stay paragraphs (a)
and (b) indefinitely.

§984.451 [Amended]

m 17.In § 984.451 stay paragraph (c)
indefinitely.

§984.456 [Stayed]

m 18. Stay § 984.456 indefinitely.

§984.464 [Amended]
m 19. In § 984.464 stay paragraph (a)
indefinitely.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-09160 Filed 5-6—20; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0419; Product
Identifier 2019—CE-029-AD; Amendment
39-21118; AD 2020-09-04]

RIN 2120-AA64

Airworthiness Directives; AERMACCHI
S.p.A. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for
AERMACCHI S.p.A. Models F.260,
F.260B, F.260C, F.260D, F.260E, and
F.260F airplanes. This AD results from
mandatory continuing airworthiness
information (MCALI) issued by the
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as cracks
on the body of the flap actuators. The
FAA is issuing this AD to require
actions to address the unsafe condition
on these products.
DATES: This AD is effective May 7, 2020.
The Director of the Federal Register
approved the incorporation by reference

as of May 7, 2020.

The FAA must receive comments on
this AD by June 22, 2020.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Leonardo Aircraft,
Piazza Monte Grappa n. 4, 00195 Rome,
Italy; telephone: +39 06.324731; fax:
+39.06.3208621; email: in-
service.configuration.ALA@
leonardocompany.com or
technicalassistance/ala@
leonardocompany.com; internet:
www.leonardocompany.com. You may
view this referenced service information
at the FAA, Airworthiness Products
Section, Operational Safety Branch, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148. It is also available on the internet
at https://www.regulations.gov by
searching for locating Docket No. FAA—
2020-0419.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0419; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Standards Branch, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4144; fax: (816) 329—-4090; email:
mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:
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Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2019-
0119-E, dated May 29, 2019 (referred to
after this as ‘““‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

During maintenance, cracks were found on
the body of several flap actuators installed on
F260 aeroplanes and held as spares.
Investigation is ongoing to determine the root
cause of the cracking.

This condition, if not detected and
corrected, could lead to failure of the flap
actuator, possibly resulting in reduced
control of the aeroplane.

To address this potential unsafe condition,
Leonardo, S.p.A. issued the [alert service
bulletin] ASB to provide inspection
instructions.

For the reason described above, this
[EASA] AD requires inspections of the affect
parts, and, depending on findings,
replacement of an affected part with a
serviceable part.

This [EASA] AD is considered an interim
measure and further AD action may follow.

The EASA AD refers to Leonardo
Aircraft, formerly Aermacchi S.p.A., as
the design approval holder (DAH). The
FAA type certificate holder of record for
these models is AERMACCHI S.p.A.
Therefore, this AD specifies
AERMACCHI S.p.A. as the type
certificate holder. You may examine the
MCAI on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0419.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Leonardo Aircraft
Alert Service Bulletin No. 260SB-166,
dated May 27, 2019. The service
information contains procedures for
inspecting the flap actuators, part
numbers SF260-12-215-01, SF260-12—
215-101, and SF260-12-215-09, for
cracks and damage and taking necessary
corrective action. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified the
FAA of the unsafe condition described
in the MCAI and service information
referenced above. The FAA is issuing

this AD because it evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Interim Action

The FAA considers this AD interim
action. The MCAI requires an initial
fluorescent dye penetrant inspection
within a short compliance time and
repetitive visual inspections thereafter
every 100 hours time-in-service (TIS).
This AD requires the initial fluorescent
dye penetrant inspection. The FAA
plans to issue a superseding Notice of
proposed rulemaking for the longer-term
repetitive visual inspections to provide
the public an opportunity to comment.
In addition, the inspection reports
required by this AD will provide
Leonardo Aircraft and the FAA better
insight into the nature, cause, and
extent of the cracking. If final action is
identified to address the unsafe
condition, the FAA may consider
further rulemaking for this reason as
well.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because cracks in the flap actuator
could cause the flap actuator to fail and
result in reduced control of the airplane.
Therefore, the FAA finds good cause
that notice and opportunity for prior
public comment are impracticable. In
addition, for the reason stated above, the
FAA finds that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0419; Product Identifier
2019-CE-029-AD" at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA
will consider all comments received by
the closing date and may amend this AD
because of those comments.

The FAA will post all comments
received, without change, to https://

www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this AD.

Costs of Compliance

The FAA estimates that this AD will
affect 54 products of U.S. registry. The
FAA also estimates that it will take
about 4 work-hours per product to
comply with the fluorescent dye
penetrant inspection requirement and 1
work-hour per product to comply with
the reporting requirement of this AD.
The average labor rate is $85 per work-
hour.

Based on these figures, the FAA
estimates the cost of the initial
inspection and reporting requirement
required in this AD on U.S. operators to
be $22,950, or $425 per product.

In addition, the FAA estimates that
any necessary follow-on actions will
take about 8 work-hours and require
parts costing $5,000, for a cost of $5,680
per product. The FAA has no way of
determining the number of products
that may need these actions.

Paperwork Reduction Act

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject
to a penalty for failure to comply with
a collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public
reporting for this collection of
information is estimated to be
approximately 1 hour per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, completing and reviewing
the collection of information. All
responses to this collection of
information are mandatory. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to:
Information Collection Clearance
Officer, Federal Aviation
Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
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detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to
adopt this rule without notice and
comment, RFA analysis is not required.

Regulatory Findings

The FAA has determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-09-04 Aermacchi S.p.A.: Amendment
39-21118; Docket No. FAA—-2020-0419;
Product Identifier 2019—-CE-029—-AD.

(a) Effective Date
This AD becomes effective May 7, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to AERMACCHI S.p.A.
Models F.260, F.260B, F.260C, F.260D,

F.260E, and F.260F airplanes, all serial
numbers, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 27: Flight Controls.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as cracks on
the body of the flap actuators. The FAA is
issuing this AD to detect and correct cracks
in the flap actuator, which could cause the
flap actuator to fail. Failure of the flap
actuator could result in reduced control of
the airplane.

(f) Definition

For purposes of this AD, a serviceable part
is a flap actuator part number (P/N) SF260—
12-215-01, SF260-12—-215-101, or SF260—
12-215-09 that has:

(1) Accumulated less than 1,000 hours total
time-in-service (TIS); or

(2) Passed the fluorescent dye penetrant
inspection required by paragraph (g)(1) of
this AD.

(g) Actions and Compliance

Unless already done, do the following
actions in paragraphs (g)(1) through (3) of
this AD:

(1) Within the compliance time listed in
paragraph (g)(1)(i) or (ii), whichever occurs
later, do a fluorescent dye penetrant
inspection of the flap actuator, P/N SF260—
12-215-01, P/N SF260-12-215-101, or P/N
SF260-12-215-09, for cracks and damage by
following Annex A of Leonardo Aircraft Alert
Service Bulletin No. 260SB-166, dated May
27, 2019 (Leonardo ASB 260SB-166). If there
is a crack or any damage, before further
flight, remove the flap actuator from service
and replace it with a serviceable part.

(i) Before the flap actuator accumulates
1,000 hours total TIS; or

(ii) Within 10 hours TIS after May 7, 2020
(the effective date of this AD) or with 30 days
after May 7, 2020 (the effective date of this
AD), whichever occurs first.

(2) Within 10 days after completing the
inspection required by paragraph (g)(1) of
this AD, report the results of the inspection
to Leonardo Aircraft at the address listed in
paragraph (k)(3) of this AD. Include the
following information in the report: Flap
actuator P/N, flap actuator serial number,
hours TIS, batch number marks (if present)
stamped on the body, the airplane serial
number or registration (“N’’) number, and a
description of any cracks or damage found.

(3) As of May 7, 2020 (the effective date of
this AD), do not install any flap actuator P/
N SF260-12-215-01, SF260-12-215-101, or
SF260-12-215-09 unless it is a serviceable
part.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Small Airplane Standards
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Mike Kiesov,
Aerospace Engineer, FAA, Small Airplane
Standards Branch, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone:
(816) 329—4144; fax: (816) 329-4090; email:
mike.kiesov@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOG applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

(i) Paperwork Reduction Act Burden
Statement

A federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a currently valid OMB Control
Number. The OMB Control Number for this
information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 1 hour per
response, including the time for reviewing
instructions, searching existing data sources,
gathering and maintaining the data needed,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory as required by
this AD; the nature and extent of
confidentiality to be provided, if any. Send
comments regarding this burden estimate or
any other aspect of this collection of
information, including suggestions for
reducing this burden to: Information
Collection Clearance Officer, Federal
Aviation Administration, 10101 Hillwood
Parkway, Fort Worth, TX 76177-1524.

(j) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No. 2019-0199-E, dated
May 29, 2019, for related information. You
may examine the MCAI on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2020-0419.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Leonardo Aircraft Alert Service Bulletin
No. 260SB-166, dated May 27, 2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Leonardo Aircraft, Piazza
Monte Grappa n. 4, 00195 Rome, Italy;
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telephone: +39 06.324731; fax:
+39.06.3208621; email: in-
service.configuration. ALA@
leonardocompany.com or
technicalassistance/ala@
leonardocompany.com; internet:
www.leonardocompany.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329—4148. It is also available
on the internet at http://www.regulations.gov
by searching for locating Docket No. FAA—
2020-0419.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on May 1, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-09730 Filed 5-6—20; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020—-0340; Product
Identifier 2019-NM-203-AD; Amendment
39-19903; AD 2020-08-11]

RIN 2120-AA64

Airworthiness Directives; Yabora
Industria Aeronautica S.A. (Type
Certificate Previously Held by Embraer
S.A)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Yabora Industria Aerondutica S.A.
Model ER] 190-300 and ER]J 190-400
airplanes. This AD was prompted by a
failure propagation test, which revealed
that when complete loss of the electrical
digital current (DC) essential bus 2 was
induced, the smoke detection system of
the forward and aft electrical bays
erroneously indicated the presence of
smoke via the respective engine
indication and crew alerting system
(EICAS) messages. This AD requires
revising the existing airplane flight
manual (AFM) procedures associated
with messages of smoke in the
electronic bays presented on the EICAS,
as specified in an Agéncia Nacional de

Aviagdo Civil (ANAC) Brazilian AD,
which is incorporated by reference. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD becomes effective May
22, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of May 22, 2020.

The FAA must receive comments on
this AD by June 22, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For the material incorporated by
reference (IBR) in this AD, contact
National Civil Aviation Agency,
Aeronautical Products Certification
Branch (GGCP), Rua Laurent Martins, n°
209, Jardim Esplanada, CEP 12242—
431—Sa0 José dos Campos—SP, Brazil;
telephone 55 (12) 3203—6600; email
pac@anac.gov.br; internet
www.anac.gov.br/en/. You may find this
IBR material on the ANAC website at
https://sistemas.anac.gov.br/
certificacao/DA/DAE.asp. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0340.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0340; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this AD, any
comments received, and other
information. The street address for

Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Krista Greer, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223; email
krista.greer.@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The ANAC, which is the aviation
authority for Brazil, has issued Brazilian
Emergency Airworthiness Directive
(EAD) 2019-12-01, effective December
9, 2019 (“Brazilian EAD 2019-12-01"")
(also referred to as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for all Yabora Industria
Aerondutica S.A. Model ERJ 190-300
and ERJ 190—400 airplanes.

This AD was prompted by a failure
propagation test, which revealed that
when complete loss of the electrical DC
essential bus 2 was induced, the smoke
detection system of the forward and aft
electrical bays erroneously indicated the
presence of smoke via the respective
EICAS messages. When these messages
are displayed the existing AFM
procedures require the flightcrew to
turn off the essential electrical buses DC
ESS BUS 1 and DG ESS BUS 3, which
would result in a loss of all electrical DC
essential buses, causing loss of electrical
power for critical systems of the
airplane.

The FAA is issuing this AD to provide
the flightcrew with revised AFM
procedures for responding to erroneous
indications of smoke in the electrical
bays presented on the EICAS. If the
flightcrew followed the existing AFM
procedures, it could result in a loss of
all electrical DC essential buses, causing
loss of electrical power for critical
systems of the airplane. See the MCAI
for additional background information.

Related IBR Material Under 1 CFR Part
51

Brazilian EAD 2019-12—-01 describes
revisions to the existing AFM
procedures associated with messages of
smoke in the electronic bays presented
on the EICAS.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
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in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD after
evaluating all pertinent information and
determining the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in Brazilian EAD
2019-12-01 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and the European Union Safety
Agency (EASA) to develop a process to
use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, ANAC
Brazilian EAD 2019-12-01 is

rule. This AD, therefore, requires
compliance with ANAC Brazilian EAD
2019-12-01 in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Service
information specified in ANAC
Brazilian EAD 2019-12-01 that is
required for compliance with ANAC
Brazilian EAD 2019-12-01 is available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0340.

FAA'’s Justification and Determination
of the Effective Date

Since there are currently no domestic
operators of these products, notice and
opportunity for public comment before
issuing this AD are unnecessary. In
addition, for the reasons stated above,
the FAA finds that good cause exists for
making this amendment effective in less
than 30 days.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0340; Product Identifier
2019-NM-203—-AD” at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA
will consider all comments received by
the closing date and may amend this AD
based on those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, the FAA
provides the following cost estimates to

incorporated by reference in this final analysis is not required. comply with this AD:
ESTIMATED COSTS FOR REQUIRED ACTIONS
Cost per
Labor cost Parts cost product
1 WOrk-hour X $85 PEI NOUP = $85 ......coiiieieiiiieie ettt e st et e e e teene e sesseesesreeneesseensesneeneenneeneenes $0 $85
Authority for This Rulemaking Regulatory Findings Adoption of the Amendment

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-08-11 Yabora Indistria Aeronautica
S.A. (Type Certificate previously held by
Embraer S.A.): Amendment 39-19903;
Docket No. FAA—2020-0340; Product
Identifier 2019-NM-203—-AD.

(a) Effective Date
This AD becomes effective May 22, 2020.
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(b) Affected ADs

None.
(c) Applicability

This AD applies to all Yabora Industria
Aeronautica S. A. (Type Certificate
previously held by Embraer S.A.) Model ER]J

190-300 and ERJ 190-400 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical power.

(e) Reason

This AD was prompted by a failure
propagation test, which revealed that when
complete loss of the electrical digital current
(DC) essential bus 2 was induced the smoke
detection system of the forward and aft
electrical bays erroneously indicated the
presence of smoke via the respective engine
indication and crew alerting system (EICAS)
messages. The FAA is issuing this AD to
provide the flightcrew with revised airplane
flight manual (AFM) procedures for
responding to erroneous indications of smoke
in the electrical bays presented on the EICAS.
If the flightcrew followed the existing AFM
procedures, it could result in a loss of all
electrical DC essential buses, causing loss of
electrical power for critical systems of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, Agéncia Nacional de
Aviagdo Civil (ANAC) Brazilian Emergency
Airworthiness Directive (EAD) 2019-12-01,
effective December 9, 2019 (‘“‘Brazilian EAD
2019-12-01").

(h) Exceptions to Brazilian EAD 2019-12-01

(1) Where Brazilian EAD 2019-12-01 refers
to its effective date, this AD requires using
the effective date of this AD.

(2) The “Alternative method of compliance
(AMOC)” section of Brazilian EAD 2019-12—
01 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight

standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
ANAC; or ANAC’s authorized Designee. If
approved by the ANAC Designee, the
approval must include the Designee’s
authorized signature.

(j) Related Information

For more information about this AD,
contact Krista Greer, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206—-231-3223; email krista.greer.@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Agéncia Nacional de Aviagéo Civil
National Civil Aviation Agency (ANAC)
Brazilian Emergency Airworthiness Directive
(EAD) 2019-12-01, effective December 9,
2019.

(ii) [Reserved]

(3) For information about ANAC Brazilian
EAD 2019-12-01, contact National Civil
Aviation Agency, Aeronautical Products
Certification Branch (GGCP), Rua Laurent
Martins, n° 209, Jardim Esplanada, CEP
12242-431—S4&o0 José dos Campos—SP,
Brazil; telephone 55 (12) 3203-6600; email
pac@anac.gov.br; internet www.anac.gov.br/
en/.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA—2020-0340.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on April 23, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-09633 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0010; Airspace
Docket No. 177-ASW-18]

RIN 2120-AA66

Revocation of Jet Route J-105 and
Amendment of VOR Federal Airways
V-15, V-63, V-272, and V-583 in the
Vicinity of McAlester, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes Jet Route
J—105 and amends VHF Omnidirectional
Range (VOR) Federal airways V-15, V-
63, V-272, and V-583 in the vicinity of
McAlester, OK. The modifications are
necessary due to the planned
decommissioning of the VOR portion of
the McAlester, OK, VOR/Tactical Air
Navigation (VORTAC) navigation aid
(NAVAID), which provides navigation
guidance for portions of the affected air
traffic service (ATS) routes. The
McAlester VOR is being
decommissioned as part of the FAA’s
VOR Minimum Operational Network
(MON) program.

DATES: Effective date 0901 UTC, July 16,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Rules and Regulations Group,
Federal Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Rules and Regulations
Group, Office of Policy, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
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Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
modify the route structure as necessary
to preserve the safe and efficient flow of
air traffic within the National Airspace
System.

History

The FAA published a notice of
proposed rulemaking (NPRM) for
Docket No. FAA-2020-0010 in the
Federal Register (85 FR 3301; January
21, 2020), removing Jet Route J-105 and
amending VOR Federal airways V-15,
V-63, V=272, and V-583 in the vicinity
of McAlester, OK, due to the planned
decommissioning of the VOR portion of
the McAlester, OK, VORTAC. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received.

Subsequent to the NPRM, the FAA
published a rule for Docket No. FAA—
2018-0817 in the Federal Register (85
FR 3814; January 23, 2020), amending
VOR Federal airway V-15 by removing
the airway segment between the Hobby,
TX, VOR/DME and the Navasota, TX,
VOR/DME. That airway amendment,
effective March 26, 2020, is included in
this rule.

Jet Routes are published in paragraph
2004 and VOR Federal airways are
published in paragraph 6010(a) of FAA
Order 7400.11D dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Jet Route and VOR Federal
airways listed in this document will be
subsequently published in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,

and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by removing Jet Route J-105 and
modifying VOR Federal airways V-15,
V-63, V=272, and V-583. The planned
decommissioning of the VOR portion of
the McAlester, OK, VORTAC NAVAID
has made this action necessary. The Jet
Route and VOR Federal airway changes
are outlined below.

J-105:J-105 extends between the
Ranger, TX, VORTAC and the Badger,
WI, VOR/DME. The jet route is removed
in its entirety.

V-15:V-15 extends between the
Navasota, TX, VOR/DME and the
Neosho, MO, VOR/DME; and between
the Sioux City, IA, VORTAC and the
Minot, ND, VOR/DME. The airway
segment overlying the McAlester, OK,
VORTAC between the Bonham, TX,
VORTAC and the Okmulgee, OK, VOR/
DME is removed. The unaffected
portions of the existing airway remain
as charted.

V-63: V-63 extends between the
Bowie, TX, VORTAC and the Oshkosh,
WI, VORTAC; and between the Wausau,
WI, VORTAC and the Houghton, MI,
VOR/DME. The airway segment
overlying the McAlester, OK, VORTAC
between the Texoma, OK, VOR/DME
and the Razorback, AR, VORTAC is
removed. The unaffected portions of the
existing airway remain as charted.

V-272:V-272 extends between the
Dalhart, TX, VORTAC and the Fort
Smith, AR, VORTAC. The airway
segment overlying the McAlester, OK,
VORTAC between the Will Rogers, OK,
VORTAC and the Fort Smith, AR,
VORTAC is removed. The unaffected
portions of the existing airway remain
as charted.

V-583: V-583 extends between the
Centex, TX, VORTAC and the
McAlester, OK, VORTAC. The airway
segment overlying the McAlester, OK,
VORTAC between the Paris, TX, VOR/
DME and the McAlester, OK, VORTAC
is removed. Concurrent changes to other
portions of the airway are not being
made, at this time, as noted in the
NPRM. The unaffected portions of the
existing airway remain as charted.

All radials in the route descriptions
below are unchanged and stated in True
degrees.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action of removing Jet Route J-105 and
modifying VOR Federal airways V-15,
V-63, V=272, and V-583 due to the
planned decommissioning of the VOR
portion of the McAlester, OK, VORTAC
NAVAID qualifies for categorical
exclusion under the National
Environmental Policy Act and its
implementing regulations at 40 CFR part
1500, and in accordance with FAA
Order 1050.1F, Environmental Impacts:
Policies and Procedures, paragraph 5—
6.5a, which categorically excludes from
further environmental impact review
rulemaking actions that designate or
modify classes of airspace areas,
airways, routes, and reporting points
(see 14 CFR part 71, Designation of
Class A, B, G, D, and E Airspace Areas;
Air Traffic Service Routes; and
Reporting Points). As such, this action
is not expected to result in any
potentially significant environmental
impacts. In accordance with FAA Order
1050.1F, paragraph 5-2 regarding
Extraordinary Circumstances, the FAA
has reviewed this action for factors and
circumstances in which a normally
categorically excluded action may have
a significant environmental impact
requiring further analysis. The FAA has
determined that no extraordinary
circumstances exist that warrant
preparation of an environmental
assessment or environmental impact
study.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019 and
effective September 15, 2019, is
amended as follows:

Paragraph 2004 Jet Routes.

* * * * *

J-105 [Removed]

* * * * *

Paragraph 6010(a) Domestic VOR Federal
Airways.
* * * * *

V-15 [Amended]

From Navasota, TX; College Station, TX;
Waco, TX; Cedar Creek, TX; to Bonham, TX.
From Okmulgee, OK; to Neosho, MO. From
Sioux City, IA; INT Sioux City 340° and
Sioux Falls, SD, 169° radials; Sioux Falls;
Huron, SD; Aberdeen, SD; Bismarck, ND; to
Minot, ND.

* * * * *

V-63 [Amended]

From Bowie, TX; to Texoma, OK. From
Razorback, AR; Springfield, MO; Hallsville,
MO; Quincy, IL; Burlington, IA; Moline, IL;
Davenport, IA; Rockford, IL; Janesville, WI;
Badger, WI; to Oshkosh, WI. From Wausau,
WI; Rhinelander, WI; to Houghton, MI.
Excluding that airspace at and above 10,000
feet MSL from 5 NM north to 46 NM north
of Quincy, IL, when the Howard West MOA
is active.

* * * * *

V-272 [Amended]

From Dalhart, TX; Borger, TX; Burns Flat,
OK; to Will Rogers, OK.

* * * * *

V-583 [Amended]

From Centex, TX; INT Centex 061° and
College Station, TX, 273° radials; College
Station; Leona, TX; Frankston, TX; Quitman,
TX; to Paris, TX.

* * * * *

Issued in Washington, DC.
Scott M. Rosenbloom,

Acting Manager, Rules and Regulations
Group.

[FR Doc. 2020-09266 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 227 and 239

[Release No. 33—10781]

Temporary Amendments to Regulation
Crowdfunding

AGENCY: Securities and Exchange
Commission.
ACTION: Temporary final rule.

SUMMARY: The Securities and Exchange
Commission (‘“Commission”) is
adopting temporary final rules to
facilitate capital formation for small
businesses impacted by coronavirus
disease 2019 (COVID-19). The
temporary final rules are intended to
expedite the offering process for
smaller, previously established
companies directly or indirectly affected
by COVID-19 that are seeking to meet
their funding needs through the offer
and sale of securities pursuant to
Regulation Crowdfunding. The
temporary final rules are designed to
facilitate this offering process by
providing tailored, conditional relief
from certain requirements of Regulation
Crowdfunding relating to the timing of
the offering and the availability of
financial statements required to be
included in issuers’ offering materials
while retaining appropriate investor
protections.

DATES:

Effective date: The amendments are
effective from May 4, 2020, through
March 1, 2021.

Applicability date: The amendments
apply to securities offerings initiated
under Regulation Crowdfunding
between May 4, 2020, and August 31,
2020.

FOR FURTHER INFORMATION CONTACT:
Jennifer Zepralka, Office of Small
Business Policy, Division of Corporation
Finance, at (202) 551-3460; U.S.
Securities and Exchange Commission,
100 F Street NE, Washington, DC
20549-3628.

SUPPLEMENTARY INFORMATION: We are
adopting amendments to 17 CFR
227.100 (“Rule 100”), 17 CFR 227.201
(“Rule 201”), 17 CFR 227.301 (“Rule
3017), 17 CFR 227.303 (“Rule 303”) and
17 CFR 227.304 (“Rule 304”) of 17 CFR
part 227 (“Regulation Crowdfunding”)

under 15 U.S.C. 77a et seq. (the
“Securities Act”) and to 17 CFR 239.900
(“Form C”’) as temporary final rules.

I. Introduction

The outbreak of COVID-19 has had
far-reaching effects, with small
businesses being particularly affected by
the closures and safety measures
designed to slow the spread of COVID—
19.1 The Commission recognizes that, in
the current environment, many small
businesses are facing challenges
accessing urgently needed capital in a
timely and cost-effective manner. A
securities offering under Regulation
Crowdfunding may be an attractive
fundraising option for some small
businesses at this time, particularly as a
means of allowing an issuer to make use
of the internet to reach out to its
customers or members of its local
community as potential investors as
well as to existing investors. However,
based on feedback that the Commission
has received from its Small Business
Capital Formation Advisory Committee
and other outreach conducted by SEC
staff, the Commission understands that
certain Regulation Crowdfunding
requirements may make it difficult for
an issuer affected by COVID-19 to
launch an offering and see it to
completion within a time frame that
meets its urgent capital needs.2

In light of the challenges facing small
businesses, the Commission has
determined that temporary relief from
certain requirements of Regulation
Crowdfunding is necessary and
appropriate to provide issuers with the
opportunity to access capital on an
expedited basis while maintaining
investor protections. The temporary

18See, e.g., MetLife & U.S. Chamber of Commerce
Special Report on Goronavirus and Small Business
(April 3, 2020), available at https://
www.uschamber.com/sites/default/files/metlife_
uscc_coronavirus_and_small_business_report_
april_3.pdf (“With high levels of concern about
COVID-19 reported in every sector and region of
the country, one in four small businesses (24
percent) report having already temporarily shut
down. Among those who haven’t shut down yet, 40
percent report it is likely they will shut temporarily
within the next two weeks. Forty-three percent
believe they have less than six months until a
permanent shutdown is unavoidable.”).

2 See Transcript of SEC Small Business Capital
Formation Advisory Committee (April 2, 2020),
available at https://www.sec.gov/info/smallbus/
acsec/sbcfac-transcript-040220.pdf, at 30-32
(expressing the view that Regulation Crowdfunding
is “the only mechanism” for private businesses to
access “‘non-accredited investors, really the
community members” and suggesting relief from
the financial statement requirements of Regulation
Crowdfunding) and 3941 (suggesting financial
statement relief and relief from the requirement to
wait 21 days before disbursement of funds raised
in a Regulation Crowdfunding offering). See also
Transcript for Online Investment Capital Raising
Virtual Coffee Break (April 3, 2020), available at
https://www.sec.gov/files/OS-018-20-403-full. pdf.


https://www.uschamber.com/sites/default/files/metlife_uscc_coronavirus_and_small_business_report_april_3.pdf
https://www.uschamber.com/sites/default/files/metlife_uscc_coronavirus_and_small_business_report_april_3.pdf
https://www.uschamber.com/sites/default/files/metlife_uscc_coronavirus_and_small_business_report_april_3.pdf
https://www.uschamber.com/sites/default/files/metlife_uscc_coronavirus_and_small_business_report_april_3.pdf
https://www.sec.gov/info/smallbus/acsec/sbcfac-transcript-040220.pdf
https://www.sec.gov/info/smallbus/acsec/sbcfac-transcript-040220.pdf
https://www.sec.gov/files/OS-018-20-403-full.pdf
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rules provide flexibility for issuers who
meet certain eligibility criteria 3 to
assess interest in a Regulation
Crowdfunding offering prior to
preparation of full offering materials,*
and then once launched, to close such

temporary rules also provide an
exemption from certain financial
statement review requirements for

an offering and have access to funds
sooner than would be possible in the
absence of the temporary relief.5 The

issuers offering $250,000 or less in
reliance on Regulation Crowdfunding
within a 12-month period.® The
following table summarizes the
amendments:

Requirement

Existing regulation crowdfunding

Temporary amendment

Eligibility

Offers permitted

Investment commitments ac-
cepted.

Financial statements re-
quired when issuer is of-
fering more than $107,000
and not more than
$250,000 in a 12-month
period.

Sales permitted

Early closing permitted

Cancellations of investment
commitments permitted.

The exemption is not available t0: ..........ccccceeciiniiiiens

¢ Non-U.S. issuers;

o Issuers that are required to file reports under Section
13(a) or 15(d) of the Securities Exchange Act of
1934;.

¢ Investment companies;

e Blank check companies; .........ccccceviiieeicieeeniiee e

e Issuers that are disqualified under Regulation
Crowdfunding’s disqualification rules; and.

e Issuers that have failed to file the annual reports re-
quired under Regulation Crowdfunding during the two
years immediately preceding the filing of the offering
statement.

After filing of offering statement (including financial
statements).

After filing of offering statement (including financial
statements).

Financial statements of the issuer reviewed by a public
accountant that is independent of the issuer.

After the information in an offering statement is publicly
available for at least 21 days.

Once target amount is reached if: .........cceevrieienenienns

e The offering remains open for a minimum of 21 days;

e The intermediary provides notice about the new of-
fering deadline at least five business days prior to the
new offering deadline;.

¢ Investors are given the opportunity to reconsider their
investment decision and to cancel their investment
commitment until 48 hours prior to the new offering
deadline; and.

o At the time of the new offering deadline, the issuer
continues to meet or exceed the target offering
amount.

For any reason until 48 hours prior to the deadline
identified in the issuer's offering materials. There-
after, an investor is not able to cancel any investment
commitments made within the final 48 hours of the
offering (except in the event of a material change to
the offering).

To rely on the temporary rules, issuers must meet the
existing eligibility criteria PLUS:

e The issuer cannot have been organized and cannot
have been operating less than six months prior to the
commencement of the offering; and

e An issuer that has sold securities in a Regulation
Crowdfunding offering in the past, must have com-
plied with the requirements in section 4A(b) of the
Securities Act and the related rules.

After filing of offering statement, but financial state-
ments may be initially omitted (if not otherwise avail-
able).

After filing of offering statement that includes financial
statements or amended offering statement that in-
cludes financial statements.

Financial statements of the issuer and certain informa-
tion from the issuer's Federal income tax returns,
both certified by the principal executive officer.

As soon as an issuer has received binding investment
commitments covering the target offering amount
(note: commitments are not binding until 48 hours
after they are given).

As soon as binding commitments are received reaching
target amount if:

e The issuer has complied with the disclosure require-
ments in temporary Rule 201(z);

e The intermediary provides notice that the target offer-
ing amount has been met; and

o At the time of the closing of the offering, the issuer
continues to meet or exceed the target offering
amount.

For any reason for 48 hours from the time of the inves-
tor’'s investment commitment (or such later period as
the issuer may designate). After such 48 hour period,
an investment commitment may not be cancelled un-
less there is a material change to the offering.

Section 28 of the Securities Act”
provides the Commission with general
exemptive authority to conditionally or
unconditionally exempt any person,
security, or transaction, or any class or
classes of persons, securities, or
transactions, from any provision or
provisions of the Securities Act, or of

3 See temporary 17 CFR 227.100(b)(7) (“Rule
100(b)(7)’). To rely on the temporary rules, an
issuer must meet the requirements of temporary
Rule 100(b)(7) in addition to the current eligibility
requirements of 17 CFR 227.100(b)(1) through (6).

any rule or regulation thereunder, to the
extent that such exemption is necessary
or appropriate in the public interest,
and is consistent with the protection of
investors.

The Commission intends to monitor
the current situation and may, if
necessary, extend the time period
during which this relief applies, with

4 See temporary 17 CFR 227.201(z)(2) (“Rule
201(2)(2)”).

5 See temporary 17 CFR 227.303(g) (‘Rule
303(g)”’) and temporary 17 CFR 227.304(e) (“Rule
304(e)”).

any additional conditions the
Commission deems appropriate and/or
issue other relief.

II. Eligibility Requirements for Reliance
on Temporary Rules

The temporary relief we are providing
in this release will be available to
issuers who meet certain eligibility

6 See temporary 17 CFR 227.201(z)(3) (‘“Rule
201(z)(3)”). Note that Instruction 1 to paragraph (t)
continues to apply in connection with the
determination of the offering amount. See supra
Note 21.

715 U.S.C. 77z-3.
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criteria. Specifically, in addition to the
current eligibility requirements for
Regulation Crowdfunding,? to rely on
the temporary rules for an offering an
issuer must have been organized and
have had operations for no less than six
months prior to the commencement of
such offering.® We believe that this
limitation on eligibility is appropriate
because the temporary relief is intended
primarily to assist existing businesses
that require additional funds because of
adverse effects caused by the closures
and safety measures designed to slow
the spread of COVID-19. In addition,
limiting the relief to issuers that had
been organized and had operations for
at least six months prior to the offering
should help mitigate risk to investors
associated with use of the temporary
accommodations by newly formed
businesses. New businesses are not
foreclosed from conducting an offering
under Regulation Crowdfunding, but
will need to comply with existing rules.
In addition, an issuer will be
ineligible to rely on the temporary rules
for an offering if the issuer has
previously sold securities under
Regulation Crowdfunding and, in
connection with such prior offering(s),
did not comply with the requirements
in 15 U.S.C. 77d-1(b) (“Section 4A(b)”)
of the Securities Act and the related
requirements of Regulation
Crowdfunding.1° This limitation will

815 U.S.C. 77d—1 (“Section 4A”’) of the Securities
Act specifically excludes non-U.S. issuers, issuers
that are required to file reports under Section 13(a)
or 15(d) of the Securities Exchange Act of 1934,
investment companies, as defined in Section 3 of
the Investment Company Act of 1940 or excluded
from the definition of investment company by
Section 3(b) or Section 3(c) of that Act; and other
issuers that the Commission, by rule or regulation,
determines appropriate. 15 U.S.C. 77d-1(f). In
addition, the Commission’s rules further exclude:
Issuers that are disqualified under Regulation
Crowdfunding’s disqualification rules, issuers that
have failed to comply with the annual reporting
requirements under Regulation Crowdfunding
during the two years immediately preceding the
filing of the offering statement, and blank check
companies. 17 CFR 227.100(b). These eligibility
requirements remain unchanged under the
temporary relief.

9 See temporary 17 CFR 227.100(b)(7)(i). Because
of the wide variety in the types of businesses that
may rely on Regulation Crowdfunding, the
activities that constitute operations and the level of
operations will vary from issuer to issuer. Examples
of issuers who would be considered to have
operations include but are not limited to those that:
Have assets, revenue, operating expenses (such as
rent, salaries, or utilities), or interest expense; have
paid taxes or incurred business debt; or have
previously filed a Form G for a Regulation
Crowdfunding offering.

10 See temporary 17 CFR 227.100(b)(7)(ii). An
issuer must meet the eligibility criteria at the time
it initiates an offering in reliance on the temporary
rules. Therefore, an issuer that was delinquent in
its filing obligations that becomes current prior to
initiating a new offering would be eligible to rely
on the temporary rules. An issuer relying on the

prevent an issuer with a history of non-
compliance in Regulation
Crowdfunding offerings from taking
advantage of the temporary exemptions.
In connection with this temporary
amendment, we are making a related
amendment to Rule 301 to require that
an intermediary 1? involved in an
offering by an issuer that is relying on
the temporary relief must have a
reasonable basis for believing that the
issuer has complied with the
requirements of Section 4A(b) and the
related requirements of Regulation
Crowdfunding in prior offerings.12 For
this requirement, the intermediary may
reasonably rely on the representations of
the issuer concerning compliance with
these requirements unless the
intermediary has reason to question the
reliability of those representations.

III. Temporary Relief From Certain
Financial Information Requirements

In order to conduct a Regulation
Crowdfunding offering, an issuer must
electronically file its offering statement
on Form C with the Commission and
provide it to the intermediary
facilitating the crowdfunding offering
prior to commencing its offering.13 The
offering statement must include
specified information, including a
discussion of the issuer’s financial
condition and financial statements.14
The financial statement requirements
are based on the amount offered and
sold in reliance on Regulation
Crowdfunding within the preceding 12-
month period: 15

e For issuers offering $107,000 or
less: Financial statements of the issuer
and certain information from the
issuer’s Federal income tax returns, both
certified by the principal executive
officer. If, however, financial statements
of the issuer are available that have
either been reviewed or audited by a
public accountant that is independent of
the issuer, the issuer must provide those
financial statements instead and will
not need to include the information
reported on the Federal income tax
returns or the certification by the
principal executive officer.

temporary relief that is subsequently found to be
non-compliant in connection with prior offerings
(other than insignificant deviations covered by the
safe harbor of 17 CFR 227.502(a)) would not have
been eligible for the temporary relief, with the
result that the Regulation Crowdfunding exemption
would not be available for the offering.

11 For purposes of Regulation Crowdfunding, an
intermediary means a registered broker-dealer or
funding portal. See 17 CFR 227.300(c)(3).

12 See temporary 17 CFR 227.301(d) (“Rule
301(d)”).

13 See Rule 201.

14 See id.

15 See 17 CFR 227.201(t) (“Rule 201(t)").

e Issuers offering more than $107,000
but not more than $535,000: Financial
statements reviewed by a public
accountant that is independent of the
issuer. If, however, financial statements
of the issuer are available that have been
audited by a public accountant that is
independent of the issuer, the issuer
must provide those financial statements
instead and will not need to include the
reviewed financial statements.

o Issuers offering more than
$535,000:

O For first-time Regulation
Crowdfunding issuers: Financial
statements reviewed by a public
accountant that is independent of the
issuer, unless financial statements of the
issuer are available that have been
audited by an independent auditor.

O For issuers that have previously
sold securities in reliance on Regulation
Crowdfunding: Financial statements
audited by a public accountant that is
independent of the issuer.16

In light of the challenges that small
businesses are experiencing as a result
of COVID-19, we believe that
temporary, limited exemptive relief
from certain Regulation Crowdfunding
requirements for issuers that meet the
enhanced eligibility requirements
discussed above may help provide
timely access to capital, while
maintaining appropriate investor
protections.

A. Omission of Financial Statements
From Initial Form C Filing

An issuer that seeks to conduct an
offering under Regulation
Crowdfunding to address urgent
funding needs arising from or relating to
COVID-19 but that does not have
current financial statements available,
or that is facing challenges in obtaining
reviewed or audited financial
statements due to COVID-19, may find
it difficult to prepare the required
financial statements in order to launch
a timely offering. Further, the issuer
may be more reluctant to undertake the
cost of the preparation of such financial
statements during the pandemic without
some indication that the securities
offering has a chance of succeeding. In
light of this, we are providing temporary
relief from certain financial information
requirements in an issuer’s initial Form
C filing. The temporary relief will allow
an issuer to provide offering information
through the intermediary’s platform and
informally gauge investor interest in an
offering before going through the effort
and expense of preparing financial
statements.

16 See id.
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Temporary Rule 201(z)(2) allows an
issuer that meets the eligibility
requirements described above to (i) omit
the financial statements required by
Rule 201(t) in its initial Form C filed
with the Commission, to the extent such
financial statements are not otherwise
available; and (ii) commence its offering
of securities through the intermediary’s
platform. Such financial statements are,
however, required to be included in an
amendment to the Form C and provided
to investors and the intermediary before
the intermediary accepts any investment
commitments in the offering.1”

An issuer relying on this temporary
rule must prominently disclose that:

¢ The financial information that has
been omitted is not otherwise available
and will be provided by an amendment
to the offering materials;

e The investor should review the
complete set of offering materials,
including previously omitted financial
information, prior to making an
investment decision; and

¢ No investment commitments will
be accepted until after such financial
information has been provided.!8

We believe that this clear disclosure
to potential investors, along with the
enhanced eligibility requirements and
the inability of an intermediary to
accept any investment commitment
prior to an investor’s receipt of all
required information, will provide
appropriate protections to investors
involved in such offerings.

B. Increase in Offering Threshold
Requiring Reviewed Financial
Statements

Market participants have indicated to
the Commission that a temporary
change to the offering threshold that
triggers the requirement to include
financial statements that are reviewed
by a public accountant that is
independent of the issuer could
facilitate capital raising by issuers
affected by COVID-19.19 In response,
we are adopting temporary Rule
201(z)(3), that would apply to an
eligible issuer 20 in an offering or
offerings that, together with all other
amounts sold in Regulation
Crowdfunding offerings within the
preceding 12-month period, have, in the
aggregate, a target offering amount of

17 Because no investment commitments may be
made until complete financial statements are
provided, the filing of the amendment including
such financial statements will not trigger the
reconfirmation requirements of 17 CFR 227.304(c)
(“Rule 304(c)”).

18 See temporary 17 CFR 227.201(z)(1) (“Rule
201(z)(1)”).

19 See supra note 2.

20 See temporary Rule 100(b)(7).

more than $107,000, but not more than
$250,000.21 Such an issuer may provide
financial statements of the issuer and
certain information from the issuer’s
Federal income tax returns, both
certified by the principal executive
officer, in accordance with 17 CFR
227.201(t)(1) (“Rule 201(t)(1)”’), instead
of the financial statements reviewed by
a public accountant that is independent
of the issuer that would otherwise be
required by 17 CFR 227.201(t)(2) (“Rule
201(t)(2)”). This temporary relief would
apply only if reviewed or audited
financial statements of the issuer are not
otherwise available.

An issuer relying on this temporary
rule would be required to provide
prominent disclosure that financial
information certified by the principal
executive officer of the issuer has been
provided instead of financial statements
reviewed by a public accountant that is
independent of the issuer.22

We are of the view that the financial
statement requirements of Rule
201(t)(1), although less rigorous than
Rule 201(t)(2), provide appropriate
information and protection to investors
in offerings up to the higher $250,000
threshold, when considered in
conjunction with the prominent
disclosure to investors and other
conditions to an issuer’s reliance on the
temporary rule.

IV. Temporary Relief From Certain
Timing Requirements for Offerings
Under Regulation Crowdfunding

Regulation Crowdfunding requires
that the information in an offering
statement be publicly available on the
intermediary’s platform for at least 21
days before any securities may be sold,
although the intermediary may accept
investment commitments during that
time.23 In addition, Regulation
Crowdfunding includes specific
requirements with respect to
cancellation of investment
commitments and the ability to close an

21 Note that Instruction 1 to paragraph (t)
continues to apply in connection with the
determination of the offering amount (“To
determine the financial statements required under
this paragraph (t), an issuer must aggregate amounts
sold in reliance on section 4(a)(6) of the Securities
Act (15 U.S.C. 77d(a)(6)) within the preceding 12-
month period and the offering amount in the
offering for which disclosure is being provided. If
the issuer will accept proceeds in excess of the
target offering amount, the issuer must include the
maximum offering amount that the issuer will
accept in the calculation to determine the financial
statements required under this paragraph (t).”).

22 See temporary 17 CFR 227.201(z)(1)(iii) (“Rule
201(z)(1)(iii)”).

23 See Securities Act Section 4A(a)(6); 17 CFR
227.303(a) (“Rule 303(a)”). See also 17 CFR
227.303(e)(3)(i) (“Rule 303(e)(3)(i)”’) and 17 CFR
227. 304(b) (“Rule 304(b)”).

offering prior to the originally
announced deadline once the target
amount is met.24

Market participants have indicated
that these timing requirements, in light
of business disruptions resulting from
COVID-19, may make it difficult for
issuers with urgent funding needs to
make use of Regulation Crowdfunding
to receive funds promptly.25 As a result,
we are adopting the following
temporary relief from these timing
requirements for offerings initiated
between May 4, 2020, and August 31,
2020.

A. Suspension of 21-Day Requirement

Rule 303(a) of Regulation
Crowdfunding sets forth the
requirements applicable to an
intermediary with respect to the
availability of specified issuer
information to the Commission and to
investors. This includes a requirement
that the information be made publicly
available on the intermediary’s platform
for a minimum of 21 days before any
securities are sold in the offering.
During this time, the intermediary may
accept investment commitments.26 In
addition, Rule 303(e)(3)(i) similarly
imposes a 21-day requirement with
respect to the availability of issuer
information when a funding portal is
directing a qualified third party to
transmit funds to an issuer. Rule 304(b),
as discussed below, also requires that an
offering remain open for a minimum of
21 days pursuant to Rule 303(a).

This 21-day time period, particularly
when considered alongside the time
required for an issuer to prepare its
offering materials and commence an
offering under Regulation
Crowdfunding, may diminish the utility
of Regulation Crowdfunding for issuers
with urgent capital needs as a result of
COVID-19. Therefore, we are adopting
temporary Rule 303(g), under which an
intermediary is not required to comply
with Rule 303(a)(2)’s 21-day
requirement, but instead must make the
required issuer information publicly
available on the intermediary’s platform
before any securities are sold in the
offering.2” The intermediary may accept
investment commitments beginning
when such information is made
available, but only if the issuer has
provided the financial information

24 See Rule 304.

25 See supra note 2.

2617 CFR 227.303(a)(2) (“Rule 303(a)(2)").

27 Notwithstanding the waiver of the 21-day
requirement, we note that no offering under these
temporary rules will be able to close within the first
48 hours, as a result of the right to cancellation
described in Section IV.B.
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required by Rule 201(t).28 Similarly, a
funding portal is not required to comply
with the 21-day requirement in Rule
303(e)(3)(i) with respect to directing a
transmission of funds after a sale has
occurred and the cancellation period
has elapsed.

An issuer may not rely on the
temporary rules unless it meets the
temporary eligibility requirements and
provides prominent disclosure that the
offering is being conducted on an
expedited basis due to circumstances
relating to COVID—-19 and pursuant to
this temporary relief.

While the Commission continues to
believe that the 21-day time period
provides important investor protections
by helping to ensure that an investor has
an adequate opportunity to evaluate an
investment opportunity,2® we believe
the prominent disclosure required by
the temporary rules will make clear to
potential investors that there may be a
compressed time frame for the offering,
and allow them to take that information
into consideration when determining
whether or not to invest. For instance,
the disclosure will put investors on
notice that they may have a shortened
time frame within which to consider
information about the type of offering
the issuer is conducting.30

B. Changes to Cancellation Process

Section 4A(b)(1)(G) of the Securities
Act requires an issuer, prior to sale, to
provide investors ‘‘a reasonable
opportunity to rescind the commitment
to purchase the securities.” Rule 304(a)
of Regulation Crowdfunding gives
investors an unconditional right to
cancel an investment commitment for
any reason until 48 hours prior to the

28 An issuer relying on the temporary relief from
the requirement to have financial statements be
reviewed by a public accountant, will be deemed
to have provided the financial information required
by Rule 201(t). See Section IIL.B and temporary Rule
201(z)(3). However, an issuer that has omitted
financial statements pursuant to temporary Rule
201(z)(2) will not be able to accept investment
commitments until it includes such financial
statements. See Section IIL.A.

29 See Crowdfunding, Release No. 33-9974 (Oct.
30, 2015) [80 FR 71387 (Nov. 16, 2015)] at 71442.

30 SEC staff previously published an investor
bulletin that discusses the differences between
certain types of securities that may be offered. See
SEC Office of Investor Education and Advocacy,
Investor Bulletin: Be Cautious of SAFEs in
Crowdfunding (May 9, 2017), available at https://
www.sec.gov/oiea/investor-alerts-and-bulletins/ib_
safes.

deadline identified in the issuer’s
offering materials. Thereafter, an
investor is not able to cancel any
investment commitments made within
the final 48 hours of the offering (except
in the event of a material change to the
offering).

Rule 304(b) provides that if an issuer
reaches the target offering amount prior
to the deadline identified in its offering
materials, it may close the offering once
the target offering amount is reached,
provided that: (1) The offering remains
open for a minimum of 21 days; (2) the
intermediary provides notice about the
new offering deadline at least five
business days prior to the new offering
deadline; (3) investors are given the
opportunity to reconsider their
investment decision and to cancel their
investment commitment until 48 hours
prior to the new offering deadline; and
(4) at the time of the new offering
deadline, the issuer continues to meet or
exceed the target offering amount.

These requirements relating to an
investor’s ability to cancel an
investment commitment and an issuer’s
ability to close an offering once the
target offering amount has been met
provide protections to investors by
enabling them to reconsider investment
decisions with the benefit of the views
of the crowd or other information that
may come to light during the offering
period. However, these requirements
may, like the 21-day requirement,
diminish the utility of Regulation
Crowdfunding for issuers with urgent
capital needs as a result of COVID-19.

To facilitate the use of Regulation
Crowdfunding to address urgent
funding needs, we are adopting
temporary Rule 304(e) and a related
disclosure requirement in temporary
Rule 201(z)(1)(@iv). These rules would
permit an investor in an offering
conducted under the temporary rules to
cancel an investment commitment for
any reason within 48 hours from the
time of his or her investment
commitment (or such later period as the
issuer may designate).31 After such 48-
hour period, an investment commitment

31 Under Rule 303(d), an intermediary must
promptly, upon receipt of an investment
commitment from an investor, give or send to the
investor a notification disclosing certain
information, including the date and time by which
the investor may cancel the investment
commitment.

may be cancelled only if there is a
material change to the terms of an
offering or to the information provided
by the issuer, as provided in Rule
304(c). In addition, once an issuer has
received binding investment
commitments (that is, investment
commitments for which the 48-hour
cancellation period has run) that equal
or exceed the target offering amount, the
issuer may close the offering on a date
earlier than the deadline identified in its
offering materials.32 In order to do so,
the issuer must comply with additional
disclosure requirements described
below and the intermediary must
provide notice that the target offering
amount has been met. The intermediary
is not required to provide five business
days’ notice of the earlier closing
deadline, as would normally be required
under Rule 304(b). At the time of the
closing of the offering, the issuer must
continue to have binding investment
commitments that meet or exceed the
target offering amount.

We believe that it is appropriate to
provide temporary relief from these
requirements so that issuers can more
readily raise capital to meet their urgent
funding needs, while providing
protections in the form of prominent,
clear disclosure to investors of the
changes in the process and preserving
the rules that permit cancellations when
there has been a material change in the
offering.

The temporary rule requires the issuer
to provide a prominent description of
the process to complete the transaction
or cancel an investment commitment,
including a statement that:

e Investors may cancel an investment
commitment for any reason within 48
hours from the time of their investment
commitment (or such later period as the
issuer may designate);

e The intermediary will notify
investors when the target offering
amount has been met;

32 As is currently the case, an issuer that decides
to do a “min/max” offering in which offered
securities will be sold if a minimum is met, but
subject to a cap on the overall amount sold, may
engage in a “rolling close” in which, once a
specified minimum threshold is met, investors are
notified by the intermediary that that minimum
portion of the issue will be closed and funds are
released to the issuer. After this initial close, the
issuer may make additional closes until the
maximum offering amount is received.
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e The issuer may close the offering at
any time after it has aggregate
investment commitments for which the

investment commitment, the funds will
be released to the issuer upon closing of
the offering and the investor will receive

48-hour right to cancel (or such later
period as the issuer may designate) has
elapsed that equal or exceed the target
offering amount (absent a material
change that would require an extension
of the offering and reconfirmation of the
investment commitment); 33 and

¢ If an investor does not cancel an
investment commitment within 48
hours from the time of the binding

investment.

Relief

investors with respect to the
reliance on such relief. We b

securities in exchange for his or her
V. Disclosure of Reliance on Temporary

As described above, a condition to
each aspect of the temporary relief we
are adopting is clear disclosure to

issuer’s
elieve this

disclosure is necessary to inform
investors of the fact that the mechanics
of the offering are different than the
investors may be expecting, as well as
to ensure that investors are aware that
that the issuer is being affected by
COVID-19.

To assist issuers with compliance
with these requirements, the following
table summarizes the disclosure
requirements. Where applicable,
prominent disclosure of each of the
following is required: 34

Requirement:

Applicable to:

A statement that the offering is being conducted on an expedited basis due to
circumstances relating to COVID-19 and pursuant to the SEC’s temporary
regulatory COVID-19 relief. [Rule 201(z)(1)(i)].

A statement that:

e The financial information that has been omitted is not currently available and
will be provided by an amendment to the offering materials;

e The investor should review the complete set of offering materials, including
previously omitted financial information, prior to making an investment deci-
sion; and

o No investment commitments will be accepted until after such financial infor-
mation has been provided. [Rule 201(z)(1)(ii)]

A statement that:

* Financial information certified by the principal executive officer of the issuer
has been provided instead of financial statements reviewed by a public ac-
countant that is independent of the issuer. [Rule 201(z)(1)(iii)]

A description of the process to complete the transaction or cancel an invest-
ment commitment, including a statement that:

¢ Investors may cancel an investment commitment for any reason within [48
hours] ** from the time of their investment commitment;

e The intermediary will notify investors when the target offering amount has
been met;

e The issuer may close the offering at any time after it has aggregate invest-
ment commitments for which the [48-hour] ** right to cancel has elapsed that
equal or exceed the target offering amount (absent a material change that
would require an extension of the offering and reconfirmation of the invest-
ment commitment); and

o If an investor does not cancel an investment commitment within [48 hours] **
from the time of the initial investment commitment, the funds will be released
to the issuer upon closing of the offering and the investor will receive securi-
ties in exchange for his or her investment.

**Under the temporary rules, 48 hours is the minimum cancellation period, but
an issuer may designate a later period. If the issuer has designated a period

Any issuer relying on any of the temporary rules.

An issuer relying on temporary Rule 201(z)(2) to omit financial
statements from initial Form C filing.

An issuer that does not have available financial statements
that have either been reviewed or audited by a public ac-
countant that is independent of the issuer and is relying on
the temporary Rule 201(z)(3) relief from providing reviewed
financial statements.

An issuer relying on temporary Rules 303(g) and 304(e) for re-
lief from the timing requirements.

later than 48 hours, such later period must be disclosed. [Rule 201(z)(1)(iv)]

VI. Economic Analysis

A. Broad Economic Considerations,
Baseline, and Affected Parties

As discussed above, in light of the
considerable challenges facing small
businesses, the Commission is
providing temporary relief from certain
requirements of Regulation
Crowdfunding to issuers seeking

331f there is a material change to the terms of the
offering or to the information provided by the issuer
that would require an extension of the offering and
reconfirmation of the investment commitment, the
intermediary must give or send to any investor who
has made an investment commitment notice of the
material change and that the investor’s investment
commitment will be cancelled unless the investor
reconfirms his or her investment commitment
within five business days of receipt of the notice,

funding on an expedited basis due to
circumstances relating to COVID-19.
We are mindful of the costs and benefits
of the temporary rules.3> Below we
discuss the costs and benefits of each
provision of the temporary rules, as well
as their effects on efficiency,
competition, and capital formation.

in accordance with Rule 304(c). An investor that
reconfirms his or her investment commitment will
have 48 hours to cancel such reconfirmed
investment commitment.

34 We are temporarily amending the introductory
paragraphs to the section of Form C entitled
“Optional Question & Answer Format for an
Offering Statement” by adding a new paragraph
reminding issuers that are relying on these

1. Broad Economic Considerations

Below we summarize the expected
economic effects of the final temporary
rules. These temporary rules will allow
eligible issuers greater flexibility to
access capital under Regulation
Crowdfunding on an expedited basis.
We expect the temporary rules to
facilitate capital formation for eligible
issuers. Further, relief from certain

temporary rules to review and tailor their responses
to certain questions in the Form C appropriately.

35 Section 2(b) of the Securities Act [15 U.S.C.
77b(b)] requires the Commission, when engaging in
rulemaking where it is required to consider or
determine whether an action is necessary or
appropriate in the public interest, to consider, in
addition to the protection of investors, whether the
action will promote efficiency, competition, and
capital formation.
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timing and information requirements
and the introduction of the option to
solicit investor interest before preparing
financial disclosures are expected to
reduce some of the barriers to
Regulation Crowdfunding, making the
capital raising process more efficient for
eligible issuers. By providing targeted
relief in a market segment that primarily
attracts small businesses, which are
disproportionately affected by
downturns, we expect the temporary
rules to incrementally enhance
competition between small businesses
and larger companies (which tend to be
less financially constrained).36 The
temporary rules may also facilitate
capital formation for small companies
that previously raised capital from small
investors but that have additional
financing needs as the result of the
COVID-19 shock.

We recognize that the effects of the
temporary rules on capital formation
may be relatively limited if the issuers
relying on the provided relief would
have otherwise pursued a Regulation
Crowdfunding offering and raised a
similar amount of financing in the
absence of the relief. However, reliance
on the relief might still enable such
issuers to optimize their financing cost
and benefit from a more efficient and
streamlined offering process.

We recognize that temporarily
relaxing certain substantive and
disclosure requirements of Regulation
Crowdfunding may incrementally raise
concerns about investor losses, either
due to the investors’ reduced time
period within which to make an
informed decision about an offering or
the increased ability of opportunistic
issuers seeking to exploit COVID-19
concerns to raise capital from investors
through crowdfunding in an expedited
timeframe. Generally, however, the
aggregate incremental effect of the
temporary rules on retail investor losses
is likely limited by various factors,
including the tailoring of the relief (e.g.,
the eligibility requirements) and the

36 Research has related small size to financing
constraints, and conversely, larger size to being less
financially constrained. See, e.g., Nathalie Moyen
(2004) Investment—Cash Flow Sensitivities:
Constrained versus Unconstrained Firms, Journal of
Finance 59(5), 2061-2092; Christopher Hennessy,
Amnon Levy, and Toni Whited (2007) Testing Q
Theory with Financing Frictions, Journal of
Financial Economics 83(3), 691-717. Other studies
also show that diversified firms can rely on internal
capital markets to mitigate financing constraints.
See, e.g., Venkat Kuppuswamy and Belén
Villalonga (2016) Does Diversification Create Value
in the Presence of External Financing Constraints?
Evidence from the 2007-2009 Financial Crisis,
Management Science 62(4), 905-923 (showing that
“the value of corporate diversification increased
during the 2007-2009 financial crisis” and that
“conglomerates’ access to internal capital markets
became more valuable”).

modest size of the Regulation
Crowdfunding market compared to
other market segments that draw small
investors. In one potential scenario,
investors that receive less information
about issuers as a result of the
temporary relief from reviewed financial
statement requirements may provide a
lower amount of financing or financing
at a higher cost, which may deter
relatively more established, higher-
potential issuers from relying on the
temporary rules, resulting in adverse
selection. At the same time, the
substantial, market-wide nature of the
negative shock to small issuers’ cash
flows and financing needs may prompt
both low- and high-potential issuers to
rely on the temporary relief in order to
raise funds on an expedited basis,
which might counteract such adverse
selection. It is difficult to predict which
effect will dominate.

Importantly, several conditions of the
temporary rules are expected to preserve
investor protection. As discussed below,
the eligibility requirements exclude
issuers that were noncompliant with the
requirements of Regulation
Crowdfunding in previous offerings that
resulted in sales. Further, to the extent
that investors know less about newly
formed issuers with a limited track
record, the incremental risk of the
temporary relief to investors is reduced
by the exclusion from eligibility of
issuers formed less than six months
prior to the offering. This limitation on
eligibility will tailor the relief to assist
existing issuers that require additional
funds because of adverse effects caused
by the closures and safety measures
designed to slow the spread of COVID—
19. Issuers are required to disclose
reliance on the temporary rules to
investors, enabling more informed
decisions. While issuers may solicit
investor interest after an initial Form C
filing lacking financial disclosures,
intermediaries are not allowed to accept
investor commitments before the issuer
provides all required financial
information.

In addition, several essential
safeguards contained in the existing
Regulation Crowdfunding rules,
including offering and investment
limits, will continue to apply. Crucially,
investment limits serve to limit the
potential magnitude of investor losses,
irrespective of cause. Further,
Regulation Crowdfunding offerings will
continue to be conducted through
registered crowdfunding intermediaries,
which remain subject to Commission
and FINRA oversight. Crowdfunding
intermediaries remain required to take
measures to reduce the risk of fraud,
provide investor education materials

and issuer disclosures to investors, and
meet other substantive requirements of
Regulation Crowdfunding.
Intermediaries remain required to
provide communications channels on
the online platform to allow investors to
draw on the wisdom of the crowd,
particularly in analyzing dynamic
information about short-term offerings.
Issuers remain subject to the extensive
disclosure requirements of Form C as
well as annual report obligations. While
the temporary rules provide exceptions
to certain timing requirements of
Regulation Crowdfunding for eligible
issuers, investors remain able to rescind
their commitments within 48 hours
from the time of making their
commitment, and of a material change
to the offering.

In light of the temporary nature of the
relief, tailored eligibility criteria, and
targeted, conditional relief provisions,
we expect the aggregate economic
effects of these temporary rules to be
modest relative to the economic effects
of the 2015 Regulation Crowdfunding
rules. Further, the temporary rules may
have a limited effect compared to the
overall economic effects of the COVID—
19 shock and the associated changes in
market conditions on affected issuers. In
particular, diminished aggregate and
industry outlook, investor confidence,
and risk tolerance, as well as negative
wealth effects of the market downturn
on investor portfolios and reduced
disposable income due to labor market
disruptions may have a negative effect
on investors’ willingness to participate
in offerings, the likelihood of offering
success, the amount of capital raised,
and the offering terms under Regulation
Crowdfunding, irrespective of the
temporary rules. However, it is also
possible that some investors in
crowdfunding offerings are more
motivated by nonmonetary
considerations, such as a desire to
invest in the local community or loyalty
to a small business whose products they
buy. Under such circumstances, the
deterioration of financing conditions in
the Regulation Crowdfunding market
would be modest relative to that in the
market for small cap registered
offerings. Similarly, the temporary rules
may have minimal effects on investor
performance in Regulation
Crowdfunding offerings, which,
regardless of the temporary relief, may
decline as a result of the effects of the
shock on business risk and survival
rates of small firms, particularly in
industries heavily represented in the
Regulation Crowdfunding market, the
probability of follow-on financing or
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exit, and the valuations obtained as a
result of such transactions.

We evaluate the economic effects
specific to each provision of the
temporary rules relative to the baseline
in greater detail in Sections VI.B

2. Baseline and Affected Parties

The baseline is composed of existing
Regulation Crowdfunding regulations
and industry practices.3” Given the
exemption’s offering limit, since
Regulation Crowdfunding became

utilized by small businesses (which
typically lack significant internal cash
flows or access to other securities
market financing options). Table 1
below presents data on the
characteristics of issuers in Regulation

through VI.D below. effective in 2016, it has been primarily =~ Crowdfunding offerings.
TABLE 1—CHARACTERISTICS OF ISSUERS IN REGULATION CROWDFUNDING OFFERINGS: MAY 16, 2016—-DECEMBER 31,
201938
Average Median

Age in Years .......cccceeveeiiiiieeneeenn 2.9 1.8
Number of employees 5.3 3.0
Total assets $455,280 $29,982
L] = U (=YY= g LU 1= RO $325,481 $0

The median crowdfunding offering
was by an issuer that was incorporated
approximately two years earlier and that
employed about three people. The
median issuer had total assets of
approximately $30,000 and no revenues
(just over half of the offerings were by
issuers with no revenues).

Approximately ten percent of offerings
were by issuers that had attained
profitability in the most recent fiscal
year prior to the offering.

Small businesses often face significant

financing constraints.?® Financing
constraints make firms more vulnerable

to economic downturns and other
adverse shocks.40

Table 2 summarizes amounts sought
and capital reported raised in offerings
under Regulation Crowdfunding since
its inception through the end of 2019
(the most recently completed full
calendar year of data).

TABLE 2—REGULATION CROWDFUNDING OFFERING AMOUNTS AND REPORTED PROCEEDS, MAY 16, 2016—DECEMBER 31,

2019
Number Average Median Aggregate
Target amount sought in initiated offerings 2,003 $63,791 $25,000 | $126.9 million.
Maximum amount sought in initiated offerings .... 2,003 599,835 535,000 | 1,174.2 million.
Amounts reported as raised in completed offerings ............... 795 213,678 106,900 | 169.9 million.

During that period, based on the
analysis of EDGAR filings, we estimate
that 2,003 offerings were initiated,

37 For a more detailed discussion, see Facilitating
Capital Formation and Expanding Investment
Opportunities by Improving Access to Capital in
Private Markets (Mar. 4, 2020), Release No. 33—
10763 [85 FR 17956 (Mar. 31, 2020)]; Report to the
Commission: Regulation Crowdfunding (Jun. 18,
2019), available at: https://www.sec.gov/files/
regulation-crowdfunding-2019_0.pdf (2019
Regulation Crowdfunding Report”).

38 The estimates are based on data from Form C
or the latest amendment to it and exclude
withdrawn offerings.

39 Small businesses often lack access to securities
markets and rely on personal savings, business
profits, personal and business credit, and friends
and family as sources of capital. See U.S.
Department of Treasury (2017) A Financial System
That Creates Economic Opportunities: Banks and
Credit Unions, June 2017, https://
www.treasury.gov/press-center/press-releases/
Documents/A%20Financial % 20System.pdf
(“Treasury Report”). According to one study relying
on the data from the 2014 Annual Survey of
Entrepreneurs, approximately 64 percent of small
businesses relied on personal or family savings,
compared to 0.6 percent receiving VC capital.
About one-third of businesses used banks and other
financial institutions as a source of capital for
financing business operations in 2014. A significant
share of businesses that established new funding
relationships continued to have unmet credit needs.
See Alicia Robb (2018) Financing Patterns and

seeking an aggregate target amount of
$126.9 million and up to an aggregate
maximum amount of $1,174.2 million,

Credit Market Experiences: A Comparison by Race
and Ethnicity for U.S. Employer Firms, Working
Paper. See also Alicia M. Robb and David Robinson
(2014) The Capital Structure Decisions of New
Firms, Review of Financial Studies 27(1), 153-179
(showing that, while entrepreneurial firms
frequently rely on outside loans, outside equity use
is uncommon); Rebel Cole and Tatyana Sokolyk
(2013) How Do Start-Up Firms Finance Their
Assets? Evidence from the Kauffman Firm Surveys,
Working Paper (showing, based on the 2004
Kauffman Firm Survey, that at start-up 76 percent
of firms relied on credit, including 24 percent that
used trade credit, 44 percent—business credit, and
55 percent—personal credit (percentages do not add
up to 100 percent because firms may use multiple
types of credit)).

40 Studies of the 2008—-2009 financial crisis have
documented disproportionate impacts of the crisis
on the outcomes and employment of financially
constrained small businesses. See, e.g., Michael
Siemer (2019) Employment Effects of Financial
Constraints during the Great Recession, Review of
Economics and Statistics 101(1), 16—-29; Arthur
Kennickell, Myron Kwast, and Jonathan Pogach
(2017) Small Businesses and Small Business
Finance during the Financial Crisis and the Great
Recession: New Evidence from the Survey of
Consumer Finances, In: ]. Haltiwanger, E. Hurst, J.
Miranda, and A. Schoar (Eds.), Measuring
Entrepreneurial Businesses: Current Knowledge and
Challenges, University of Chicago Press, 291-349;

and 795 offerings reported aggregate
proceeds of $169.9 million.4?

The baseline also includes the recent
and ongoing effects of the disruption to

Burcu Duygan-Bump, Alexey Levkov, and Judit
Montoriol-Garriga (2015) Financing Constraints and
Unemployment: Evidence from the Great Recession,
Journal of Monetary Economics 75, 89—105. Various
studies of traded small-cap companies show that
small firms, which tend to be most financially
constrained, are disproportionately affected by
downturns or tightening credit conditions. See, e.g.,
Gabriel Perez-Quiros and Allan Timmermann
(2000) Firm Size and Cyclical Variations in Stock
Returns, Journal of Finance 55(3), 1229-1262
(showing that “small firms display the highest
degree of asymmetry in their risk across recession
and expansion states, which translates into a higher
sensitivity of their expected stock returns with
respect to variables that measure credit market
conditions”); Murillo Campello and Long Chen
(2010) Are Financial Constraints Priced? Evidence
from Firm Fundamentals and Stock Returns,
Journal of Money, Credit, and Banking 42(6), 1185—
1198 (finding that financially constrained firms’
business fundamentals are significantly more
sensitive to macroeconomic movements than
unconstrained firms’ fundamentals). See also
Eugene Fama and Kenneth French (1993) Common
Risk Factors in the Returns on Stocks and Bonds,
Journal of Financial Economics 3, 3-56.

41]ssuers that have not raised the target amount
or not filed a report on Form C-U are not included
in the estimate of proceeds. See also 2019
Regulation Crowdfunding Report, at 15, footnote 40.
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the U.S. and global economy related to
COVID-19, interventions aimed at
mitigating its effects, and adverse
changes in macroeconomic and
financing market conditions
(collectively referred to as “the shock”
or “the COVID-19” shock below). As
part of the baseline, small businesses
eligible under the existing rules have
been facing and are expected to
continue to face significant adverse
effects of the shock, including, but not
limited to, declines in consumer
demand and revenues, particularly in
consumer-facing industries, such as
restaurants, recreation/lifestyle, and
retail 42 (e.g., as a result of changes in
consumer confidence, commuting and
travel patterns, declines in purchasing
power, and explicit restrictions on the
operation of certain businesses);
disruptions to workforce and supply
chains; and declines in investor
sentiment that affect the availability of
financing, valuations, and potential for
exits.43 At the same time, small issuers
eligible under the temporary rules may
also qualify for emergency relief under
other economic assistance programs,
which may mitigate some of the adverse
impacts described above and the
financing constraints stemming from the
shock.44

We expect the temporary rules to
affect issuers, intermediaries, and
investors in Regulation Crowdfunding
offerings. As of December 2019, we
estimate that 1,827 issuers initiated
2,003 Regulation Crowdfunding
offerings, excluding withdrawn
offerings.#> As discussed below,
eligibility criteria of the temporary rules
exclude (1) issuers that were organized
and had operations for less than six
months prior to the commencement of
the offering and (2) issuers that were not
compliant with Regulation
Crowdfunding requirements with regard

42 See, e.g., Devin Thorpe (2019) Startup
Restauranteurs Find Willing Investors via
Crowdfunding, Forbes, September 28, 2019, and
2019 US Equity Crowdfunding Stats—Year in

Review, available at: https://crowdwise.org/funding-

portals/2019-equity-crowdfunding-stats-data/.

43 See supra note 2.

44 See infra note 50 and accompanying text.

45 These figures are based on the three-and-a-half-
year period since inception of Regulation
Crowdfunding, with offering activity accelerating in
the second half of the sample period. It is difficult
to predict how many of the past issuers will
conduct a follow-on offering in reliance on the
relief as well as how existing market conditions,
which affect both supply and demand of capital,
will affect the flow of new crowdfunding offerings
relative to historical data, thus it is difficult to
extrapolate from these numbers the flow of new
crowdfunding offerings projected during the
approximately four-month time frame during which
temporary relief will be available.

to any prior offerings in which they sold
securities.

Turning to the first eligibility
requirement, historical data provides an
indication of the potential share of
offerings eligible for temporary relief
among all offerings: From inception of
Regulation Crowdfunding through the
end of December 2019, we estimate that
1,537 (approximately 77 percent)
offerings were initiated by 1,407 eligible
issuers.46

We lack the data or a methodology to
predict how many issuers will be
rendered ineligible as a result of the
second eligibility requirement because it
is difficult to estimate the percentage of
prior Regulation Crowdfunding issuers
that will seek to conduct a follow-on
offering and that were not compliant
with one or more of the requirements of
Regulation Crowdfunding with regard to
a prior offering in which they sold
securities. Based on historical data, this
percentage may be modest because
relatively few Regulation Crowdfunding
issuers have initiated follow-on
offerings in the past. We estimate that,
from inception through the end of 2019,
there were 149 repeat Regulation
Crowdfunding issuers, including 116
such issuers that had reported
successful completion of at least one
Regulation Crowdfunding offering on
Form C-U as of the end of 2019.47

Staff’s experience with, and analysis
of, filings has revealed differences
among issuers’ compliance with
financial statement requirements, the
requirement to file an annual report on
Form C-AR (for issuers that have sold
securities under the exemption and
have not terminated their reporting
obligations), and the requirement to file
a final progress update on Form C-U.48
We further recognize that the rate of
participation of repeat issuers based on
historical Regulation Crowdfunding
data may underestimate the rate of
repeat issuers likely to seek capital
under Regulation Crowdfunding while
the temporary rules are in effect
because: (1) Follow-on Regulation
Crowdfunding offerings have become
more frequent in the latter part of the
historical sample period since more

46 In addition, we recognize that many of the
issuers that initiated past Regulation Crowdfunding
offerings as of the end of 2019 may meet the six-
month eligibility criterion as of the effective date of
the temporary rules, should they wish to avail
themselves of the temporary relief for a follow-on
offering under Regulation Crowdfunding.

47 This figure likely provides a lower bound on
the number of issuers that have initiated a follow-
on offering after successfully completing a prior
offering due to incomplete reporting of offering
proceeds on Form C-U. See supra note 41.

48 See 2019 Regulation Crowdfunding Study, at
28.

initial offerings had been conducted,
and we expect the number of repeat
issuers to continue to increase as time
elapses and more issuers,
intermediaries, and investors gain
experience with Regulation
Crowdfunding; (2) financing needs of
issuers affected by the shock may be
greater than predicted by historical data,
leading to increased reliance on follow-
on external financing, compared to
historical rates; and (3) the relief
provided by the temporary rules may
make a Regulation Crowdfunding
offering a more attractive and viable
financing alternative for small issuers.

We estimate that, as of the end of
2019, there were 45 registered funding
portals, excluding funding portals that
had withdrawn their registration. In
addition, 16 registered broker-dealers
have participated in crowdfunding
offerings, excluding withdrawn
offerings. Information on the number of
investors per offering is not available for
the full sample of Regulation
Crowdfunding offerings, and it is not
required to be reported in progress
updates on Form C-U.49

We are unable to predict the number
of issuers likely to rely on the temporary
rules while they are in effect. On the
one hand, the number of issuers seeking
capital under Regulation Crowdfunding
may exceed the estimates based on
extrapolation from historical data
because of the significant increase in
small businesses’ external financing
needs as a result of the economic shock
of COVID-19. Further, the flexibility
and offering process efficiencies
afforded by the temporary rules may
draw additional issuers to Regulation
Crowdfunding.

On the other hand, some issuers
eligible under the temporary rules,
particularly better established issuers or
issuers that are more connected to angel
investors, may choose to pursue another
exempt offering, such as an offering
under 17 CFR 230.506 (Rule 506 of
Regulation D), to meet their financing
needs. Other such issuers may choose to
pursue a Regulation Crowdfunding
offering but forgo the temporary relief in
an attempt to send a favorable signal of
their financial soundness in the face of
the COVID-19 shock to prospective
investors. The latter point may not be as
significant for the likelihood of issuer
uptake of the temporary relief to the
extent that issuers not reliant on the
temporary relief may still have to
disclose material information about

49 See 2019 Regulation Crowdfunding Report, at
21, footnote 54 and accompanying text. According
to one industry report, the total number of investors
in successful offerings increased from 77,558 in
2017 to 147,448 in 2018.
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business and financial risks, including
as a result of the COVID-19 shock, in
their offering and periodic disclosures.
The prominent disclosures of offering
process and disclosure accommodations
that an issuer is relying upon under the
temporary rules due to being impacted
by COVID-19 may cause some investors
to forgo investing in those offerings out
of concern about business risk, which
may in turn deter some issuers from
relying on the temporary rules. Further,
some small businesses eligible under
the temporary rules also may be eligible
for other emergency relief or financial
assistance,5° which may reduce their
reliance on the temporary rules.

B. Conditions of the Temporary Rules:
Eligibility Criteria and Disclosure of
Reliance on Temporary Relief

The temporary rules include several
conditions for using the relief. First, to
be eligible under the temporary rules,
issuers must have been organized and
had operations for at least six months
prior to the commencement of the
offering. This condition is intended to
target relief towards issuers that were in
existence prior to the COVID-19 shock
and suffered its adverse effects on their
business, resulting in a need for
financing to be raised on an expedited
basis. This provision will prevent more
recently formed issuers from realizing
the benefits of the temporary relief,
which could limit the benefits of the
rule on capital formation and efficiency.
As discussed above, from inception
through the end of 2019, we estimate
that 77 percent of offerings were
initiated by issuers that would have met
this eligibility criterion.51

We recognize that some issuers that
are organized within six months prior to
the offering, and thus ineligible under
the temporary rules, may also
experience adverse effects of the shock,
including being unable to raise adequate
financing in an initial crowdfunding
offering or experiencing challenges in
executing their business plan as a result
of the shock. This eligibility condition
might place newly organized issuers at

50 See COVID-19 Resources for Small Businesses,
https://www.sec.gov/page/covid-19-resources-small-
businesses.

51 The fraction of offerings eligible based on this
criterion is estimated, given data availability, on the
basis of the issuer having been organized for at least
six months as of the initial Form C filing and having
reported positive cash or other assets, revenues, net
profits, employees, debt, cost of goods sold, or taxes
paid for the most recent fiscal period shown in the
initial Form C filing. See supra note 9. We
recognize that this estimate may not be a precise
reflection of the number of eligible issuers to the
extent that an issuer may have had operations over
the past six months but may not yet have reported
positive financial statement activity based on the
above metrics.

an incremental competitive
disadvantage. Issuers whose age is
approaching six months might postpone
the offering until they are eligible under
the temporary rules. Generally, any
effect of this provision on competition
is likely limited compared to such
issuers’ potential competitive
disadvantage stemming from limited
investor recognition as a result of being
recently formed and having a limited
track record.

Second, issuers that previously sold
securities in a Regulation Crowdfunding
offering and were not in compliance
with Regulation Crowdfunding
requirements are not eligible to rely on
the temporary rules. To the extent that
an expedited offering process might
incrementally reduce the ability of
investors to analyze information about
the offering, the exclusion of such
previously noncompliant issuers from
an expedited offering process is
expected to mitigate potential effects on
investors and reinforce investor
protection. This condition may also
incrementally incentivize issuers to
remain compliant with Regulation
Crowdfunding requirements, further
strengthening investor protection. As a
result of the provision, some issuers that
have failed to comply with Regulation
Crowdfunding requirements will not
realize the benefits of the temporary
rules, which would incrementally limit
the capital formation benefits of the
temporary rules. Some of the
noncompliance might be due to the
issuer’s lack of securities market
experience and inability to afford
outside securities counsel and a
dedicated accounting staff to prepare
compliant offering materials or ongoing
disclosure, rather than intentional
noncompliance. However, we believe
that applying the exclusion to
noncompliant issuers that had raised
capital in a prior offering appropriately
balances such considerations with the
need to preserve investor protection,
particularly in an environment of
heightened market risk.

Relatedly, the temporary rules amend
the intermediary requirements of Rule
301 and specify that intermediaries
must have a reasonable basis for
believing that an issuer seeking to rely
on the temporary rules that has
previously sold securities in a
Regulation Crowdfunding offering has
complied with the requirements of
Regulation Crowdfunding. This
provision is expected to reinforce the
investor protection benefits of the
described eligibility condition while
imposing an incremental cost on
intermediaries that facilitate offerings
reliant on the temporary rules. The

provision that allows intermediaries to
rely on the representations of the issuer
concerning compliance, unless the
intermediary has reason to question the
reliability of those representations, is
expected to moderate the economic
effects of this intermediary requirement.

Third, the temporary rules specify
that a condition to each aspect of the
temporary relief is clear disclosure to
investors with respect to the issuer’s
reliance on the temporary relief.
Relatedly, the temporary rules make
conforming amendments to
intermediary requirements to ensure
that investors are apprised of issuer
reliance on the temporary rules. By
conveying the fact that certain offering
process mechanics may differ from
those of a typical Regulation
Crowdfunding offering, as well as the
fact that the issuer is being affected by
COVID-19, this disclosure requirement
is expected to benefit investors and
allow them to make a better informed
investment decision. Further, to the
extent that it provides clarity as to the
modified offering process terms, it is
expected to facilitate competition for
investor capital among issuers that rely
on the temporary relief and issuers that
are ineligible for, or choose not to rely
on, the temporary relief. We recognize
that some investors may fail to fully
consider the described disclosure when
making their investment decisions.
However, the incremental effects of this
failure to fully factor in the issuer’s
reliance on temporary relief may be
modest given the continued application
of other essential investor protection
safeguards and the fact that, under the
baseline, these same investors may fail
to fully process information contained
in other substantive disclosures under
Regulation Crowdfunding and materials
about the offering process.

Finally, the relief under these rules is
limited to eligible issuers seeking to
conduct a Regulation Crowdfunding
offering on an expedited basis due to
circumstances relating to COVID-19
during the period specified in the
temporary rules. The time-limited,
tailored nature of the relief is expected
to limit the aggregate economic effects
of the rule while also targeting the
benefits to small issuers that are most
affected by the shock.

We have considered alternatives to
the described conditions of the
temporary rules. As an alternative, we
could relax the issuer age requirement
(e.g., removing the requirement for the
issuer to have operations or shortening
the period from six to three months) or
waive it but preserve the exclusion of
noncompliant issuers in prior offerings.
As another alternative, we could extend
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the relief under the temporary rules to
all first-time Regulation Crowdfunding
issuers or to all issuers below a certain
size, such as $1 million in total assets.
These alternatives could expand the
capital formation benefits compared to
the temporary rules and extend the
benefits to a larger pool of financially
constrained issuers that may seek
capital on an expedited basis from retail
investors. As of the end of 2019, we
estimate that 78 percent of offerings
were by issuers organized at least six
months and 86 percent of offerings—by
issuers organized at least three
months—prior to the initial Form C
filing for that offering, irrespective of
whether they had operations; 91 percent
of offerings were by first-time
crowdfunding issuers; and 93 percent of
offerings were by crowdfunding issuers
with total assets below $1 million (these
are overlapping subsets of issuers).
However, relaxing or waiving the issuer
age requirement or extending the relief
to all initial Regulation Crowdfunding
offerings would result in offering
process and disclosure relief being
temporarily extended to less well-
known issuers with shorter track
records, potentially increasing risks to
investors and adverse selection,
compared to the temporary rules.

As another alternative, we could
waive the requirement to prominently
disclose reliance on the relief as a
condition of using the relief provided in
the temporary rules. Compared to the
temporary rules, this alternative may
increase the attractiveness of the relief
to prospective Regulation Crowdfunding
issuers and decrease issuer concerns
about prominently signaling to investors
the vulnerability of their business to the
effects of COVID-19 (however, issuers
not relying on the temporary relief may
have to disclose some related
information about the effects of COVID—
19 in offering materials and periodic
reports if it materially affects the risks
facing their business), and the modified
information and offering process
requirements of their offering. At the
same time, by failing to provide relevant
disclosure to investors about material
modifications to offering process and
disclosures applicable to a given
offering, this alternative may result in
less informed investor decisions,
compared to the temporary rules.

As another alternative, we could
shorten or extend the period of the
temporary relief. Such an alternative
would decrease or increase,
respectively, the aggregate economic
effects of the rules and the number of
issuers eligible to qualify for the relief,
compared to the temporary rules.

C. Temporary Relief From Certain
Financial Information Requirements

1. Temporary Omission of Financial
Statements From Initial Form C Filing

The temporary rules provide
flexibility for eligible issuers to assess
the probable interest in a Regulation
Crowdfunding offering prior to
preparation of full offering materials
that include financial statement
information.52 The temporary rules are
expected to benefit issuers by allowing
greater flexibility to communicate with
prospective investors about the
contemplated offering and to gauge
market interest prior to incurring the
full cost of preparation of financial
statement disclosures. The temporary
rules are expected to particularly benefit
prospective issuers that do not have
current financial statements available
and that may otherwise find it difficult
to prepare the required financial
statements in order to launch a timely
offering. This is expected to have
favorable incremental effects on capital
formation and the efficiency of the
capital raising process for eligible
issuers that choose to rely on this
provision. These benefits are expected
to be particularly important in the
current environment of increased
market uncertainty as a result of the
COVID-19 shock, which can make it
more difficult for issuers to gauge
prospective investor demand for their
offering. Further, issuers with binding
financing constraints and scarce cash
reserves may hesitate to incur the
upfront costs of preparation of financial
statement disclosures for an offering
that may fail to draw prospective
investor interest. Among various issuers
eligible under the temporary rules, this
benefit is likely to be especially valuable
for smaller, less well known, and first-
time issuers that may not have financial
statement disclosures otherwise
available and that may lack an accurate
understanding of prospective investor
demand for their securities, have a high
degree of information asymmetry, or
operate in lines of business
characterized by a considerable degree
of uncertainty and/or more pronounced
effects of the COVID-19 shock.

If, after communicating with
investors, the issuer is not confident
that it would attract sufficient investor
interest, the issuer could amend offering
plans or the target amount of the
offering, reconsider the contemplated
offering structure and terms, postpone
the offering, or explore alternative
methods of raising capital. The
temporary rules may attract some

52 See temporary Rule 201(z)(2).

eligible issuers that may be uncertain
about the prospects of raising investor
capital through a Regulation
Crowdfunding offering, thus potentially
promoting competition for investor
capital as well as capital formation in
this market segment. The temporary
rules are expected to reduce uncertainty
about whether a Regulation
Crowdfunding offering could be
completed successfully before the issuer
incurs the costs of preparing financial
statement disclosures. While this
provision can reduce the risk of a failed
offering after an issuer has incurred
financial statement costs, an issuer that
solicits interest on the basis of a public
filing of an initial offering circular may
still incur some reputational costs of
failure to attract sufficient investor
commitments.

We recognize that there may also be
potential costs associated with the
temporary rules. In particular, if
financial statement information is
omitted at the investor interest
solicitation stage, it may result in an
incomplete representation of the risk of
an offering. If investors later fail to read
the offering circular that is subsequently
amended to include financial
information disclosures before making
the investment decision, they may make
less informed investment decisions. In
the specific context of the COVID-19
shock, to the extent that issuer financial
disclosures are historical in nature
(although issuers must disclose certain
material subsequent events in the notes
to financial statements), such
disclosures may be relatively less
meaningful for purposes of assessing the
current financial condition and future
growth prospects of an issuer that has
experienced significant adverse effects
of the COVID-19 shock. In some cases,
investors may be members of a local
community that know the business well,
which may give them insight into the
issuer’s prospects during and after the
COVID-19 shock. Further, historical
financial disclosures may be
incrementally less meaningful for
evaluating the business of a relatively
recently formed or development-stage
issuer (e.g., an issuer organized more
than six months but less than a year
prior to the commencement of an
offering or an issuer that has not yet
developed substantial business
operations). Finally, intermediaries for
issuers relying on the temporary rules
would not be allowed to accept investor
commitments until financial
information disclosures are provided.

Overall, potential investor protection
concerns discussed above are expected
to be substantially alleviated by several
factors: The application of the anti-fraud
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provisions of the Federal and state
securities laws; 33 prominent disclosures
to investors regarding reliance on the
temporary rules; the requirement that
financial disclosures be available before
investor commitments may be accepted,
providing investors (and the
Commission) with the ability to review
financial information; the availability of
investor education materials required to
be provided by crowdfunding
intermediaries before investing; the
continued application of other
provisions of Regulation Crowdfunding,
including ones expected to provide
additional investor protection, such as
investment limits, offering limits,
crowdfunding intermediary obligations
to take measures to reduce the risk of
fraud and other intermediary
requirements, periodic reporting
requirements, and issuer eligibility
restrictions; and the reputational
incentives of issuers and intermediaries,
as well as the potential risk of litigation.

Because the filing of the initial
offering circular used to solicit investor
interest will be a requirement, this
provision will provide information to
investors and allow them to compare
the initial offering circular with any
amended offering statement disclosures,
leading to potentially more informed
investment decisions. In addition, the
requirement in the temporary rules that
the initial offering circular used to
solicit investor interest contain all
offering disclosures as specified in
Regulation Crowdfunding, except
financial statement information, is
expected to maintain investor
protection. Moreover, prominent
disclosure regarding reliance on the
temporary rules that reminds investors
to review the amended offering circular
augmented with financial disclosures,
also required to be filed, is expected to
encourage investors to make informed
decisions after considering the full
financial picture of the issuer.

As an alternative to the temporary
rules, we could permit eligible issuers to
avail themselves, on a temporary,
conditional basis, of the option to
engage in a broader range of pre-offering
communications than what is permitted
under the temporary rules, such as by
allowing pre-filing solicitations of
interest. Such an alternative would
afford greater flexibility to issuers and
potentially result in larger capital
formation benefits, compared to the
temporary rules. However, we believe
that a more limited approach is
appropriate in the context of temporary,

53 The initial offering circular used to solicit
investors under the temporary rules will continue
to be treated as an offer of securities.

conditional relief we are adopting to
assist issuers affected by the COVID-19
shock.

2. Temporary Relief From the Review
Report Requirement for Smaller
Offerings

As discussed in Section III above, we
are providing temporary, conditional
exemptive relief from the independent
accountant review report requirement to
issuers in Regulation Crowdfunding
offerings of up to $250,000, inclusive of
amounts sold in the prior 12 months, in
reliance on Regulation Crowdfunding.
Under the existing rules, issuers are not
required to submit an independent
accountant’s review report if they are
offering up to $107,000. Issuers seeking
to conduct an offering under Regulation
Crowdfunding in excess of $107,000 at
this time may be facing challenges in
obtaining reviewed financial statements
in a time frame that would be helpful to
an issuer with immediate capital needs
due to the COVID-19 shock. By
allowing issuers to gain more timely
access to capital, the temporary rules are
expected to facilitate capital formation
and benefit eligible issuers affected by
the COVID-19 shock that may be facing
unexpected financing constraints or
delays in raising capital due to a
temporary inability to retain an
independent accountant.5¢ Temporary
Rule 201(z)(3) allows eligible issuers in
offerings of up to $250,000, rather than
$107,000, to provide financial
statements and certain information from
the issuer’s Federal income tax returns,
both certified by the principal executive
officer, in accordance with Rule
201(t)(1) requirements, if reviewed or
audited financial statements of the
issuer are not then available.

We expect this relief to allow issuers
to raise capital without incurring costs
and delays involved in an independent
accountant’s review of their financial
statements. This may incrementally
enhance the efficiency of conducting the
offering and yield capital formation
benefits for eligible issuers that find
themselves financially constrained and
in need of financing in excess of
$107,000 but up to $250,000 on an
expedited basis as a result of the
COVID-19 shock. To the extent that
issuers relying on the relief under these
temporary rules are likely to be small

54 This may be a particularly salient concern for
small issuers that sought to use an individual
Certified Public Accountant (“CPA”’) or a small
accounting firm to obtain a review report as such
accounting firms’ operations and business may
themselves be adversely impacted by the COVID—
19 shock, resulting in potential reductions in
service, extended delays, and additional costs for
small issuers that require a review report.

businesses, this provision is expected to
incrementally promote competition
between such smaller issuers and larger
issuers.

The upfront costs of obtaining a
review report may be nontrivial for
small issuers, particularly issuers
experiencing declines in internal cash
flows as a result of the COVID-19 shock.
Available filing data does not allow us
to estimate the cost of obtaining a
review report. In the 2015 Regulation
Crowdfunding Adopting Release, the
Commission estimated review costs to
be approximately $1,500 to $18,000.55
We also consider more recent
information about the costs of a review
report available from commenters and
industry sources. For example, one
industry source estimates the cost of a
review as $2,000 to $2,450 for a single-
owner LLC/S-Corp/Sole Proprietor
issuer that has not previously had a
review or audit but is in possession of
full financial records.>® If the same
single-owner issuer that has not
previously had a review or audit instead
tracks financials in a spreadsheet format
(e.g., because it lacks an in-house
accountant), the same source estimates
the review cost as approximately $2,400
to $2,950.57 A commenter on the 2019
Harmonization Concept Release 58 states
that it has “interviewed dozens of CPA
firms and found that the average cost of
reviewing a company that has two years
of financial history is at least $6,000”
and that “[flor a company with no
history, this quote (from many CPA
firms) has been in the $1,500 to $2,500
range.”’ 59

It is difficult to estimate how many of
the eligible issuers will elect to avail
themselves of this relief. Based on data
from inception through the end of 2019,
we estimate that 59 offerings by eligible
issuers (76 offerings by all issuers,
irrespective of age) sought above
$107,000 but no more than $250,000.6°

55 See Crowdfunding, Release No. 33-9974 (Oct.
30, 2015) [80 FR 71387 (Nov. 16, 2015)] (2015
Regulation Crowdfunding Adopting Release”), at
71499.

56 See CrowdfundCPA Crowdfunding Audit/
Review Cost Calculator, available at: http://
crowdfundcpa.com/cost-estimate--calculator.html
(retrieved April 22, 2020). These are estimates
based on a hypothetical issuer. Costs may vary
depending on the accountant and the issuer’s
circumstances.

57 See id.

58 See Concept Release on Harmonization of
Securities Offering Exemptions, Release No. 33—
10649 (Jun. 18, 2019) [84 FR 30460 (Jun. 26, 2019).

59 See Letter from Mainvest (Sep. 24, 2019),
available at: https://www.sec.gov/comments/s7-08-
19/s70819-6193357-192513.pdf.

60 The above counts are based on XML data in
Form C filings. See supra note 51 for the definition
of eligible issuers. Amounts sought are based on

Continued
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It is possible that some of the issuers
within the eligible range will forgo
reliance on the temporary rules in order
to more credibly signal to prospective
investors the quality of their financial
disclosures. From a costly signaling
standpoint, eligible issuers with lower
information asymmetries or higher
potential might incur the review report
cost in order to differentiate themselves
from eligible issuers that choose to
provide a principal executive officer
certification with their financial
disclosures in lieu of a review report.
This might introduce adverse selection
among eligible issuers that choose to
avail themselves of the relief from the
review report requirement in reliance on
the temporary rules, which in turn
might limit investor willingness to back
such offerings and moderate the capital
formation benefits of the temporary
relief. At the same time, such quality-
based separation may not occur if the
business and cash flow disruptions due
to the COVID-19 shock cause a number
of both low- and high-potential eligible
issuers to be unable to incur the upfront
costs and delays associated with
obtaining a review report and thus elect
to forgo it. Further, if the market
volatility and recent business
disruptions due to the COVID-19 shock
effectively render historical financial
disclosures and associated proxies for
their reliability less relevant for
projecting an issuer’s future growth
potential, risks, and cash flows, a review
report may become a noisier and less
informative signal of quality for affected
issuers.

We recognize that the number of
issuers seeking up to $250,000 in
reliance on the temporary rules may be
greater than suggested by the historical
data on the distribution of Regulation
Crowdfunding offering amounts if the
exemptive relief from the review report
requirement under the temporary rules
leads issuers that would otherwise cap
their offering size at a lower threshold
under the existing rules (to avoid the
costs of a review report) to offer a larger
amount in reliance on the temporary
rules. For example, there was some
bunching around the review report
threshold in the historical distribution
of offerings as of December 2019, with

data either in the initial Form C filing, or the latest
amendment to it at the offering level, if the offering
has been amended. Withdrawn offerings are
excluded. The above estimates are calculated at the
offering level and do not adjust for issuers with
follow-on offerings within 12 months of prior
financing raised under Regulation Crowdfunding.
In cases of offerings that accept oversubscriptions,
the maximum offer amount is used to estimate the
number of issuers eligible under the temporary
rules. See also supra note 45 and accompanying
and following text.

an estimated 275 offerings by eligible
issuers (356 offerings by all issuers)
seeking amounts equal to the review
report offer size threshold that was in
effect at the time of the offering.61 Some
of the issuers in that category might
elect to avail themselves of the
temporary rules and seek larger amounts
up to $250,000 under the temporary
rules.

Although a review report provides a
more limited level of assurance
compared to an audit report, reviewed
financial statements confer valuable
informational benefits to investors.52
Thus, temporarily exempting a broader
range of issuers from the review report
requirement, particularly in an
environment of heightened market
uncertainty, may result in less
information for investor decisions and
additional risks to investor protection.
Exemptive relief from the review report
requirement might weaken the
incentives of some issuers to provide
compliant financial statement
disclosures since they no longer would
be required to undergo a review by an
independent accountant and to provide
such a report to investors, resulting in
potentially less informative financial
disclosures provided to investors in
affected offerings. For example, some
financial statement disclosures provided
by issuers below the existing review
report threshold are not prepared in a
U.S. GAAP-compliant manner.53 As

61The above counts are based on XML data in
Form C filings. See id. The estimates consider
offerings with offer size of $107,000 in the period
following the April 2017 amendments and offerings
with offer size of $100,000 in the period prior to
the amendments. See Inflation Adjustments and
Other Technical Amendments under Titles I and III
of the JOBS Act (Technical Amendments;
Interpretation), Release No. 33—-10332 (Mar. 31,
2017) [82 FR 17545 (Apr. 12, 2017)].

62 See, e.g., Brad Badertscher, Jaewoo Kim,
William Kinney, and Edward Owens (2018)
Verification Services and Financial Reporting
Quality: Assessing the Potential of Review
Procedures, Working Paper (“[b]oth reviews and
audits yield significantly better reporting quality
scores and lower cost of debt than zero-verification
compilations. However, model-based reporting
quality scores of reviews and audits are
indistinguishable statistically, on average.
Regarding broader economics, we find that relative
to compilations, reviews yield more than half the
added interest rate benefit associated with an audit,
at considerably less than half the added cost.
Overall, our results suggest reviews may provide a
cost-effective verification alternative to audits, and
the potential of analytical procedures warrants
more attention by audit researchers and
regulators.”)

63 See, e.g., Letter from CrowdCheck (Oct. 30,
2019) commenting on the 2019 Harmonization
Concept Release, available at: https://www.sec.gov/
comments/s7-08-19/s70819-6368811-196431.pdf
(stating that its belief that ‘“‘the larger concern for
Regulation CF is the fact that, as we discovered in
the course of the Compliance Survey, issuers
making offerings for under $107,000 do not appear

discussed above, however, in the
specific context of the COVID-19 shock,
to the extent that issuer financial
disclosures are historical in nature, such
disclosures might be relatively less
meaningful for purposes of assessing the
current financial condition and growth
prospects of an issuer that was
financially sound but has experienced
significant adverse effects as a result of
the COVID-19 shock. Further, historical
financial disclosures may be
incrementally less meaningful for
evaluating the business of a recently
formed or development-stage issuer.54

Importantly, several provisions of the
temporary rules are expected to mitigate
potential risks to investors. Issuers
relying on the temporary rules must still
provide financial statement disclosures
at the time of the offering, certified by
the principal executive officer. Further,
an issuer relying on this temporary rule
would be required to provide prominent
disclosure to that end. Moreover,
temporary exemptive relief from the
review report requirement does not
preclude liability in instances of
materially misleading financial
disclosures provided at the time of the
offering, and general anti-fraud
provisions and liability for offers under
Regulation Crowdfunding will continue
to apply. Finally, as discussed in
Section VI.A above, the remaining
investor protections of Regulation
Crowdfunding would generally
continue to provide significant
safeguards for investors in offerings
reliant on the temporary rules.

We have considered several
alternatives to the temporary rules. The
temporary rules provide exemptive
relief from the review requirement for
qualifying offerings by eligible issuers.
As one alternative, we could implement
a temporary deferral (e.g., for 90 days
after the closing of the offering), rather
than a waiver of the review report
requirement for qualifying offerings.

to be producing financial statements in a format
anything close to GAAP”).

Separately, one of the intermediary respondents
to the Regulation Crowdfunding survey stated that
“smaller issuers that do not have reviewed or
audited financial statements may find it difficult to
prepare a statement of changes of equity, because
the typical accounting software does not print it
automatically. This respondent stated that these
issuers also often have trouble accurately preparing
a cash flow statement or accounting for stock
issuances or issuances of stock options and
warrants.” See 2019 Regulation Crowdfunding
Report, at 32.

64 See, e.g., Letter from Mainvest (stating that “a
company with no operating history simply does not
have historical financial information that can be
reviewed. Issuers on our platform unfortunately are
required to get CPA reviews of a balance sheet with
almost no zeros [sic]. This adds practically no value
to investor protections and significantly increases
up-front costs to companies.”).
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Compared to the temporary rules, such
an alternative would result in
significantly more modest benefits for
issuers, which would still have to incur
the costs of a review report (as
discussed above, such costs may be
nontrivial compared to the typical
amounts of offering proceeds).
Obtaining a review report, even after a
deferral, may be challenging for issuers
facing significant financing constraints
as a result of the COVID-19 shock. This
alternative might lead fewer issuers to
rely on the temporary relief and result
in smaller capital formation benefits,
compared to the temporary rules.
Compared to the temporary rules, the
review report required under this
alternative would provide informational
benefits to investors (especially since
reviewed financial statements are not
required in annual reports unless
otherwise available) and on the margin
could incentivize issuers to provide
investors with compliant and accurate
financial disclosures at the time
investors make an investment decision.
However, because Regulation
Crowdfunding securities have
transferability restrictions and generally
are not traded in a secondary market,
the benefits of a review report provided
ex post to investors might be relatively
limited since investors cannot readily
use this information to divest or
reallocate their investment in
crowdfunding securities.%5

As a different alternative, we could
lower (increase) the offering size
threshold used in conjunction with the
temporary relief for issuers eligible
under the temporary rules or for all
issuers eligible under Regulation
Crowdfunding. Table 3 below
summarizes the potential effects of these
alternatives based on historical data on
offering size distribution.66

TABLE 3—POTENTIAL NUMBER OF OF-
FERINGS ELIGIBLE FOR TEMPORARY
RELIEF FROM THE REVIEW REPORT
REQUIREMENT UNDER ALTERNATIVE
OFFERING SIZE THRESHOLDS 67

Offerings

seeking Offerings by .

above eligible Oa{lfleirslggzrgy
$107,000 issuers

and up to
$200,000 ... 33 44
$250,000 ... 59 76
$300,000 ... 96 125
$400,000 ... 140 183
$500,000 ... 248 324

65 See 2019 Regulation Crowdfunding Report, at
53-54.

66 See supra note 60.

67 See id.

As noted above, the number of issuers
electing to avail themselves of the relief
under such alternatives may exceed the
number of affected issuers on the basis
of historical data if issuers previously
seeking amounts equal to the review
report threshold elect to increase
offering size as a result of the relief.
Compared to the temporary rules, the
alternatives of lowering (increasing) the
offering size threshold would decrease
(increase) the number of issuers eligible
for the review report exemption and the
resulting capital formation and
efficiency benefits but also lead to a
smaller (larger) aggregate reduction in
the information available to investors.

D. Temporary Suspension of Certain
Timing Requirements for Offerings
Under Regulation Crowdfunding

The temporary rules provide eligible
issuers with greater flexibility to close a
Regulation Crowdfunding offering early
and access capital sooner than would be
possible in the absence of the temporary
relief.

1. Temporary Suspension of 21-Day
Requirement

Existing Rule 303 of Regulation
Crowdfunding specifies that the
information in an offering statement
must be publicly available for at least 21
days before securities may be sold,
although the intermediary may accept
investment commitments during that
time, as well as imposes a 21-day
requirement with respect to the
availability of issuer information when
a funding portal is directing a qualified
third party to transmit funds to an
issuer. As discussed in Section IV
above, in light of the need for expedited
access to capital among small business
issuers affected by the COVID-19 shock,
the temporary rules we are adopting
would replace the 21-day requirement
with the requirement that the
intermediary make the required issuer
information publicly available on the
online platform before securities are
sold in the offering.68 The intermediary
will be allowed to accept investment
commitments during the time such
information is made available, but only
if the issuer has provided complete
financial information disclosures.®® In
addition, the temporary rules will waive
the 21-day requirement in Rule

68 Market participants have indicated that these
timing requirements, in light of business
disruptions resulting from COVID-19, may make it
difficult for issuers with urgent funding needs to
make use of Regulation Crowdfunding to receive
funds promptly. See supra note 2.

69 See Section III.A for a discussion of an issuer’s
ability to omit financial statements pursuant to
temporary Rule 201(z)(2).

303(e)(3)(i) for funding portals with
respect to directing a transmission of
funds.

The temporary rules will provide
faster access to capital for eligible
issuers that are able to reach the target
amount quickly, resulting in potential
capital formation benefits and greater
efficiency of the capital raising process
for such issuers. It is difficult to predict
how many issuers will be affected.
While historical data suggests that the
typical offering duration was longer
than the 21-day period,° it is likely that
these estimates may not be
representative of the offering duration
time frames sought by financially
constrained issuers affected by the
COVID-19 shock under the temporary
rules that enable an expedited offering
process. Some issuers absorbing
unexpected significant shocks to their
internal cash flows and carrying limited,
if any, cash reserves,”? might be facing
binding liquidity constraints or risk of
insolvency after a few weeks without
additional funding, resulting in a
heightened value of expedited access to
capital.

We recognize that waiving the 21-day
period may reduce the time afforded to
investors to evaluate the information
about the issuer before making the
investment decision. It is important to
note, however, that investors seeking to
participate in an offering may continue
to evaluate information about the
offering after the offering begins
accepting commitments and before the
offering closes. Further, the requirement
that all required disclosures be made
available before the intermediary may
begin accepting commitments is
expected to enable investors to reach an
informed decision. Finally, the
requirement that prominent disclosure
be provided to indicate that the offering
is being conducted on an expedited
basis is expected to inform investors
about the modified offering process.
Other important Regulation
Crowdfunding safeguards, including
extensive issuer disclosure requirements
and most intermediary requirements of
Regulation Crowdfunding, will continue
to apply, as discussed in Section VI.A
above.

As an alternative, we considered
shortening rather than eliminating the

70 Based on the analysis of Form C data from
inception of Regulation Crowdfunding through the
end of 2019, we estimate that the average (median)
duration of a Regulation Crowdfunding offering
from initial Form C filing to offering deadline was
approximately four months (three months).

71Based on the data from inception through the
end of 2019, the median (average) Regulation
Crowdfunding offering was made by an issuer with
$4,655 ($78,867) in cash holdings.
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21-day period. Compared to the
temporary rules, preserving a waiting
period before investment commitments
may be accepted would provide less
flexibility to financially constrained
issuers to quickly access capital. At the
same time, compared to the temporary
rules, it would provide investors with
additional time to evaluate information
about the issuer. The incremental effect
of such a provision for the ability of
investors to make informed decisions
about the offering is likely to vary across
investors and issuers.

2. Temporary Changes to the
Cancellation Process

Under the existing rules investors
may rescind their commitment up until
the final 48 hours of the offering (except
in the event of a material change to the
offering, where investors may rescind
the commitment later on). As discussed
above, the temporary rules would
narrow the rescission window to 48
hours from the time of their investment
commitment (or such later period as the
issuer may designate), or a material
change to the offering, if it occurs at a
later time. Further, once an issuer has
received binding investment
commitments (that is, investment
commitments for which the 48-hour
cancellation period has run) covering
the target offering amount, the issuer
will be allowed to close the offering
prior to the deadline identified in its
offering materials, but the issuer would
be required to provide the relevant
disclosure to that effect and notice that
the target offering amount has been met.
The temporary rules would waive the
requirement that the intermediary
provide notice to investors at least five
business days prior to the new offering
deadline.

The temporary rules are expected to
benefit eligible issuers by giving them
the flexibility to close the offering and
to receive access to the raised funds
sooner, which may be particularly
valuable for issuers facing unexpected
financing constraints as a result of the
COVID-19 shock. Reduced incidence of
late investor commitment cancellations
and the ability to more easily close an
offering that has reached the target
amount prior to the deadline can
increase the efficiency of the offering
process. As a result of expedited
offering completion, we also expect the
temporary rules to provide incremental
benefits for capital formation and, to the
extent that small issuers are relatively
more likely to rely on these rules, we
expect favorable effects on competition.

By restricting investor ability to
rescind commitments, the temporary
rules will reduce investor flexibility to

adjust their crowdfunding investments
based on supplemental information
(other than a material change to the
offering) arriving more than 48 hours
after their commitment, including the
flow of other investors’ commitments
and communications on the online
platform that occur more than 48 hours
after the investor’s own commitment,”2
or based on changes in the investor’s
opinion of the issuer, financial
circumstances, or other factors. Some
investors that would have sought to
cancel their commitment after 48 hours
may find themselves unable to do so.
We expect the prominent disclosure
regarding the different cancellation
process for issuers relying on the
temporary rules to provide adequate
notice to investors, allowing investors to
adjust their initial commitment
decisions accordingly. It is difficult to
predict how a typical investor will
adjust behavior in response to this
change. Some investors may exercise
greater caution with respect to the
amount invested, hesitate to invest early
in the offering, opting to observe the
wisdom of the crowd, or be more
inclined to cancel the commitment if
the “wisdom of the crowd” (offering
progress or communications from other
investors on the online platform) within
48 hours of the commitment reveals
mixed signals. Other investors may
engage in more due diligence in light of
the reduced ability to rely on the
gradual accumulation of the wisdom of
the crowd. These adjustments in
investor behavior may also be affected
by issuer choices with respect to
offering duration and early closing of
offerings. For example, the short
offering duration or the possibility that
an offering may close early may induce
some investors to participate in an
offering early on, which may counteract
some of the conservatism discussed
above. Thus, changes in investor
behavior and their impacts on the
likelihood of offering success and
performance of crowdfunding
investments are likely to vary across
investors and issuers.

Besides the required disclosure of the
modified cancellation process and the
48-hour period for rescission of
commitments for any reason, the ability
of investors to rescind commitments in
the event of a material change to the
offering will remain as a crucial investor
protection. Further, as discussed in
Section VI.A above, various safeguards

72 Predictions in prior research studies regarding
the impact of social interaction akin to “wisdom of
the crowd” on investor decisions are mixed. See
2015 Regulation Crowdfunding Adopting Release,
at 71495, footnote 1346.

will continue to apply to all Regulation
Crowdfunding offerings, including
offerings relying on the temporary rules,
which is expected to mitigate potential
effects of the temporary rules on the risk
of investor losses.

It is difficult to predict how many
issuers and investors will be affected by
these changes. Information on amounts
invested by investors in each offering is
not available in required Regulation
Crowdfunding disclosure. Based on a
subset of data made available by one
crowdfunding intermediary,”? we find
that: (i) Among all investor-initiated
cancellations, the median and average
cancellation time was approximately
five and 25 days, respectively, and
cancellations after 48 hours were
relatively common (58 percent of
investor-initiated cancellations); (ii)
approximately 88 percent of offerings
had at least one investor-initiated
cancellation after 48 hours, and the
aggregate amount of such cancellations
accounted for approximately 48 percent
of all investor-initiated cancellations in
dollar terms but only eight percent of
aggregate net investor commitments in
dollar terms; (iii) approximately nine
percent of investors had initiated at
least one cancellation, including an
estimated six percent of investors that
initiated at least one cancellation after
48 hours, however, investors with
cancellations participated in
significantly more offerings on average.
Based on this data, while cancellations
after 48 hours appear to be a fairly
common occurrence, they were
concentrated among relatively few
investors and accounted for a small
share of net aggregate commitments in
dollar terms. We are unable to assess
whether these data are representative of
commitment cancellations for other
issuers, platforms, and time periods,
particularly in light of the significant
market uncertainty related to the
COVID-19 shock, which might increase
investor willingness to cancel
commitments as a result of evolving
market conditions or personal financial

73 We examine investor-initiated cancellations
outside of the 48-hour window using a subset of
data made available by Wefunder for a period from
May 2016 through September 2018. Given the focus
on investor cancellations, to avoid biasing the
estimates, we include all offerings and investments,
including failed and ongoing offerings, in the
provided subset of data. Investments and investors
have unique identifiers in the provided subset of
data. We use the “investor canceled” cancellation
reason to differentiate investor-initiated
cancellations from cancellations due to failure to
reconfirm a commitment following material
changes, oversubscription, or offering expiration or
termination by the issuer. These estimates use the
full sample. Restricting the sample to offerings by
eligible issuers in a sensitivity analysis has little
effect on the discussed estimates.
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circumstances. Further, we cannot
gauge what proportion of eligible issuers
will elect to restrict commitment
cancellations after 48 hours, permitted
by the temporary rules. Finally, as
discussed above, investor behavior with
respect to initial commitments and their
cancellations is likely to adjust at least
to some extent in response to changes
introduced by the temporary rules.

As an alternative, we considered
extending the minimum time frame
during which investors are able to
rescind their commitments for any
reason beyond 48 hours. Alternatively,
we could shorten or even eliminate the
48-hour period for rescinding the
commitments for any reason, absent a
material change to the offering. The
alternatives of shortening (extending)
the time period for canceling
commitments would provide greater
(lesser) certainty to issuers with respect
to interim progress towards the offering
target and the likelihood of offering
success, potentially making the process
of raising financing under Regulation
Crowdfunding relatively more efficient
and more attractive to prospective
issuers, compared to the temporary
rules. At the same time, the alternatives
of shortening (extending) the time
period for canceling commitments
would provide less (more) flexibility to
investors to gradually process
information about the offering and
incorporate the gradually accumulating
wisdom of the crowd in their final
investment decision, compared to the
temporary rules. It is likely, however, as
discussed above, that at least some
investors will adjust their behavior in
response to the changes to the
cancellation process in ways that may
counteract some of these effects.

VII. Procedural and Other Matters

The Administrative Procedure Act
(“APA”’) generally requires an agency to
publish notice of a rulemaking in the
Federal Register and provide an
opportunity for public comment. This
requirement does not apply, however, if
the agency “for good cause finds . . .
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest.” 74 The APA also
generally requires that an agency
publish an adopted rule in the Federal
Register at least 30 days before it
becomes effective. This requirement
does not apply, however, if the agency
finds good cause for making the rule
effective sooner.”5

Given the temporary nature of the
relief contemplated by the temporary

745 U.S.G. 553(b)(3)(B).
755 U.S.C. 553(d)(3).

final rules and the significant,
unprecedented, and immediate impact
of COVID-19 on affected issuers, as
discussed above, the Commission finds
that good cause exists to dispense with
notice and comment as impracticable,
unnecessary, or contrary to the public
interest, and to act immediately to
amend Rules 100, 201, 301, 303 and 304
of Regulation Crowdfunding.7¢ In
particular, small businesses affected by
the closures and safety measures
designed to slow the spread of COVID—
19 may face urgent funding needs 77 that
could be addressed by use of the
internet to reach potential investors. In
the current circumstances, a delay in
implementation would substantially
undermine the relief intended by the
temporary rules and could exacerbate
the existing challenges faced by many
small businesses in urgent need of
capital to continue their operations.

The temporary final rules will provide
relief from certain financial information
requirements of Regulation
Crowdfunding. In addition, the
temporary final rules will require
issuers relying on the temporary relief to
provide certain additional disclosures,
although we expect the burden of those
disclosures to be minimal. Overall, we
expect the temporary final rules to
result in a net decrease in compliance
burden per form for Form C (OMB
Control No. 3235-0307); however,
because of a possible increase in the
number of issuers relying on Regulation
Crowdfunding, we believe that the net
change in paperwork burden will be
minimal.”® Accordingly, we are not
adjusting the burden or cost estimates
associated with existing collections of
information under Regulation
Crowdfunding for purposes of the
Paperwork Reduction Act of 1995.79

Pursuant to the Congressional Review
Act,80 the Office of Information and
Regulatory Affairs has designated these

76 This finding also satisfies the requirements of
5 U.S.C. 808(2), allowing the temporary final rules
to become effective notwithstanding the
requirement of 5 U.S.C. 801 (if a Federal agency
finds that notice and public comment are
impractical, unnecessary or contrary to the public
interest, a rule shall take effect at such time as the
Federal agency promulgating the rule determines).
The temporary final rules also do not require
analysis under the Regulatory Flexibility Act. See
5 U.S.C. 604(a) (requiring a final regulatory
flexibility analysis only for rules required by the
APA or other law to undergo notice and comment).

77 See supra note 1.

78 We note that the temporary nature of the
amendments and the inherent uncertainty in
estimating how many issuers will take advantage of
the temporary relief makes estimation of the net
change in paperwork burden difficult.

7944 U.S.C. 3501 et seq.

805 U.S.C. 801 et seq.

amendments as “a major rule,” as
defined by 5 U.S.C. 804(2).

Statutory Basis and Text of
Amendments

We are adopting temporary
amendments to Rules 100, 201, 301,
303, and 304 of Regulation
Crowdfunding and Form C under the
authority set forth in the Securities Act
(15 U.S.C. 77a et seq.), particularly,
Section 28 thereof.

List of Subjects

17 CFR Part 227

Crowdfunding, Funding Portals,
Intermediaries, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 239

Administrative practice and
procedure, Reporting and recordkeeping
requirements, Securities.

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 227—REGULATION
CROWDFUNDING, GENERAL RULES
AND REGULATIONS

m 1. The authority citation for part 227
continues to read as follows:

Authority: 15 U.S.C. 77d, 77d-1, 77s, 77z—
3, 78c, 780, 78q, 78w, 78mm, and Pub. L.
112-106, secs. 301-305, 126 Stat. 306 (2012).

m 2. Amend § 227.100 by adding
paragraph (b)(7) to read as follows:

§227.100 Crowdfunding exemption and
requirements.
* * * * *

(b) E

(7) Seeks to rely on §227.201(z) to
conduct an offering on an expedited
basis due to circumstances relating to
coronavirus disease 2019 (COVID-19),
where such offering is initiated between
May 4, 2020, and August 31, 2020, and:

(1) Was organized and had operations
less than six months prior to the
commencement of the offering; or

(ii) Sold securities in reliance on
section 4(a)(6) of the Securities Act and
has not complied with the requirements
in section 4A(b) of the Securities Act (15
U.S.C. 77d-1(b)) and the related

requirements in this part.
* * * * *

m 3. Amend § 227.201 by adding
paragraph (z) to read as follows:

§227.201 Disclosure requirements.
* * * * *

(z) Between May 4, 2020, and August
31, 2020, an issuer may initiate an
offering intended to be conducted on an
expedited basis due to circumstances
relating to COVID-19. Such issuer:
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(1) Must prominently provide the
following information:

(i) A statement that the offering is
being conducted on an expedited basis
due to circumstances relating to
COVID-19 and pursuant to the SEC’s
temporary regulatory COVID-19 relief
set out in this part;

(ii) If the issuer is relying on
paragraph (z)(2) of this section to omit
the information required by paragraph
(t) of this section in the initial Form C:
Offering Statement (Form C) (§ 239.900
of this chapter) filed with the
Commission and provided to investors
and the relevant intermediary in
accordance with §227.203(a)(1), a
statement that:

(A) The financial information that has
been omitted is not currently available
and will be provided by an amendment
to the offering materials;

(B) The investor should review the
complete set of offering materials,
including previously omitted financial
information, prior to making an
investment decision; and

(C) No investment commitments will
be accepted until after such financial
information has been provided; and

(iii) If the issuer is relying on
paragraph (z)(3) of this section to
provide financial statement information
required by paragraph (t)(1) of this
section, a statement that financial
information certified by the principal
executive officer of the issuer has been
provided instead of financial statements
reviewed by a public accountant that is
independent of the issuer; and

(iv) In lieu of the information required
by paragraph (j) of this section, a
description of the process to complete
the transaction or cancel an investment
commitment, including a statement that:

(A) Investors may cancel an
investment commitment for any reason
within 48 hours from the time of his or
her investment commitment (or such
later period as the issuer may
designate);

(B) The intermediary will notify
investors when the target offering
amount has been met;

(C) The issuer may close the offering
at any time after it has aggregate
investment commitments for which the
right to cancel pursuant to paragraph
(z)(1)(iv)(A) of this section has lapsed
that equal or exceed the target offering
amount (absent a material change that
would require an extension of the
offering and reconfirmation of the
investment commitment); and

(D) If an investor does not cancel an
investment commitment within 48
hours from the time of the initial
investment commitment, the funds will
be released to the issuer upon closing of

the offering and the investor will receive
securities in exchange for his or her
investment;

(2) May omit the information required
by paragraph (t) of this section in the
initial Form C: Offering Statement
(Form C) (§ 239.900 of this chapter) filed
with the Commission and provided to
investors and the relevant intermediary
in accordance with §227.203(a)(1) if
such information is unavailable at the
time of filing, but the intermediary may
not accept any investment commitments
until complete information required
under paragraph (t) of this section is
provided through an amendment to the
Form C in accordance with
§227.203(a)(2); and

(3) May comply with the requirements
of paragraph (t)(1) of this section instead
of paragraph (t)(2) for an offering or
offerings that, together with all other
amounts sold under section 4(a)(6) of
the Securities Act (15 U.S.C. 77d(a)(6))
within the preceding 12-month period,
have, in the aggregate, a target offering
amount of more than $107,000, but not
more than $250,000, and financial
statements of the issuer that have either
been reviewed or audited by a public
accountant that is independent of the
issuer are unavailable at the time of
filing.

m 4. Amend § 227.301 by adding
paragraph (d) to read as follows:

§227.301 Measures to reduce risk of
fraud.
* * * * *

(d) Have a reasonable basis for
believing that an issuer seeking to
initiate an offering of securities between
May 4, 2020, and August 31, 2020, in
reliance on section 4(a)(6) of the
Securities Act through the
intermediary’s platform on an expedited
basis due to circumstances relating to
COVID-19 that has previously sold
securities in reliance on section 4(a)(6)
of the Securities Act has complied with
the requirements in section 4A(b) of the
Act (15 U.S.C. 77d-1(b)) and the related
requirements in this part. In satisfying
the requirement in this paragraph (d), an
intermediary may rely on the
representations of the issuer concerning
compliance with the requirements in
this paragraph (d) unless the
intermediary has reason to question the
reliability of those representations.

m 5. Amend § 227.303 by adding
paragraph (g) to read as follows:

§227.303 Requirements with respect to
transactions.
* * * * *

(g) Temporary requirements. (1) An
intermediary in a transaction involving
the offer or sale of securities initiated

between May 4, 2020, and August 31,
2020, in reliance on section 4(a)(6) of
the Securities Act by an issuer that is
conducting an offering on an expedited
basis due to circumstances relating to
COVID-19:

(i) Shall prominently make publicly
available on the intermediary’s platform
the issuer information required
pursuant to § 227.201(z)(1);

(ii) Shall not be required to comply
with paragraph (a)(2) of this section; and

(iii) Shall make the issuer information
described in paragraph (g)(1)(i) of this
section publicly available on the
intermediary’s platform before any
securities are sold in the offering. The
intermediary may accept investment
commitments during the time such
information is made available, but only
if the issuer has provided the
information required by § 227.201(t) or,
if applicable, § 227.201(z)(3) in either
the initial Form C: Offering Statement
(Form C) (§ 239.900 of this chapter) filed
with the Commission and provided to
investors and the relevant intermediary
in accordance with §227.203(a)(1) or
through an amendment to the Form C in
accordance with §227.203(a)(2); and

(2) A funding portal that is an
intermediary in a transaction involving
the offer or sale of securities initiated
between May 4, 2020, and August 31,
2020, in reliance on section 4(a)(6) of
the Securities Act (15 U.S.C. 77d(a)(6))
by an issuer that is conducting an
offering on an expedited basis due to
circumstances relating to COVID-19
shall not be required to comply with the
requirement in paragraph (e)(3)(i) of this
section that a funding portal not direct
a transmission of funds earlier than 21
days after the date on which the
intermediary makes publicly available
on its platform the information required
to be provided by the issuer under
§§227.201 and 227.203(a).

m 6. Amend § 227.304 by adding
paragraph (e) to read as follows:

§227.304 Completion of offerings,
cancellations and reconfirmations.
* * * * *

(e) Temporary requirements. The
following shall apply in lieu of
paragraphs (a) and (b) of this section
with respect to an offering initiated
between May 4, 2020, and August 31,
2020, that is intended to be conducted
on an expedited basis due to
circumstances relating to COVID-19:

(1) An investor may cancel an
investment commitment for any reason
within 48 hours from the time of his or
her investment commitment (or such
later period as the issuer may
designate). After such 48 hour period,
an investment commitment may not be
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cancelled except as provided in
paragraph (c) of this section; and

(2) If an issuer has received aggregate
investment commitments for which the
right to cancel pursuant to paragraph
(e)(1) has lapsed covering the target
offering amount prior to the deadline
identified in its offering materials
pursuant to § 227.201(g), the issuer may
close the offering on a date earlier than
the deadline identified in its offering
materials pursuant to § 227.201(g),
provided that:

(i) The issuer has complied with
§227.201(2);

(ii) The intermediary provides notice
to any potential investors, and gives or
sends notice to investors that have made
investment commitments in the
offering, that the target offering amount
has been met; and

(iii) At the time of the closing of the
offering, the issuer continues to meet or
exceed the target offering amount.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

m 7. The general authority citation for
part 239 continues to read as follows:

Authority: 15 U.S.C. 77c, 77§, 77g, 77h, 77,
77s, 7722, 772~3, 77sss, 78¢c, 781, 78m,78n,
780(d), 780~7 note, 78u->5, 78w(a), 7811,
78mm, 80a—2(a), 80a—3, 80a—8, 80a—9, 80a—
10, 80a—13, 80a—24, 80a—26, 80a—29, 80a—30,
and 80a—37; and sec. 107, Pub. L. 112-106,
126 Stat. 312, unless otherwise noted.

* * * * *

m 8. Amend Form C (referenced in

§ 239.900) by adding a new second
paragraph to the introductory
paragraphs in the Optional Question
and Answer Format for an Offering
Statement to read as follows:

Note: The text of Form C does not, and this
amendment will not, appear in the Code of
Federal Regulations.

FORMC

UNDER THE SECURITIES ACT OF
1933

* * * * *

OPTIONAL QUESTION AND ANSWER
FORMAT FOR AN OFFERING
STATEMENT

Respond to each question in each
paragraph of this part. Set forth each
question and any notes, but not any
instructions thereto, in their entirety. If
disclosure in response to any question
is responsive to one or more other
questions, it is not necessary to repeat
the disclosure. If a question or series of
questions is inapplicable or the
response is available elsewhere in the
Form, either state that it is inapplicable,
include a cross-reference to the

responsive disclosure, or omit the
question or series of questions.

If you are seeking to rely on the
Commission’s temporary rules to
initiate an offering between May 4,
2020, and August 31, 2020 intended to
be conducted on an expedited basis due
to circumstances relating to coronavirus
disease 2019 (COVID-19), you will
likely need to provide additional or
different information than described in
questions 2, 12, and 29. When preparing
responses to such questions, please
carefully review temporary Rules
100(b)(7), 201(z), and 304(e) and tailor
your responses to those requirements.

* * * * *

By the Commission.
Dated: May 4, 2020.
Vanessa A. Countryman,
Secretary.
[FR Doc. 2020-09806 Filed 5-4—20; 4:15 pm]
BILLING CODE 8011-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5, 891, 960, and 982
[Docket No. FR 5743-F-05]
RIN 2502-AJ36

Streamlining Administrative
Regulations for Multifamily Housing
Programs and Implementing Family
Income Reviews Under the Fixing
America’s Surface Transportation
(FAST) Act

AGENCY: Office of the Deputy Secretary,
HUD.

ACTION: Final rule.

SUMMARY: On December 4, 2015, the
President signed the Fixing America’s
Surface Transportation Act (FAST Act)
into law. The law contained language
that allowed public housing authorities
(PHASs) and owners to conduct full
income recertifications for families with
90 percent or more of their income from
fixed income every 3 years instead of
annually. HUD issued an interim rule
on December 12, 2017, to align the
current regulatory flexibilities with
those provided in the FAST Act. In
addition, the interim rule sought to
extend to certain multifamily housing
(MFH) programs some of the
streamlining changes that were
proposed for and made only to the
housing choice voucher (HCV) and
public housing (PH) programs. This
final rule finalizes the regulatory
language to implement the FAST Act
contained in the December 2017 interim
rule, with one change to clarify that

owners are not required to make
adjustments to non-fixed-income.

DATES: Effective June 8, 2020.

FOR FURTHER INFORMATION CONTACT: For
questions, please contact the following
people (the phone numbers are not toll-
free):

Multifamily Housing programs:
Katherine Nzive, Director, Program
Administration Office, Asset
Management and Portfolio Oversight,
202-402-3440.

Housing Choice Voucher and Public
Housing programs: Becky Primeaux,
Director, Housing Voucher Management
and Occupancy Division, 202—-402-6050
or Monica Shepherd, Director, Public
Housing Management and Occupancy,
202—-402-4059.

Persons with hearing or speech
impairments may access these numbers
through TTY by calling the Federal
Relay at 800-877-8339 (this is a toll-free
number). The above-listed contacts may
also be reached by mail at the following
address: U.S. Department of Housing
and Urban Development, 451 7th Street
SW, Washington, DC 20410.

SUPPLEMENTARY INFORMATION:
I. Background

On January 6, 2015, at 80 FR 423,
HUD proposed a rule to implement
several statutory changes made in the
Department of Housing and Urban
Development Appropriations Act, 2014
and also make multiple administrative
streamlining changes across several
HUD programs. In that proposed rule,
some of these additional streamlining
changes applied only to the HCV and
PH programs, not MFH programs.

Prior to the issuance of the final rule,
on December 4, 2015, the President
signed the FAST Act (Pub. L. 114-94).
While primarily a transportation law,
section 78001 of the FAST Act also
amended the United States Housing Act
of 1937 to allow PHAs and owners in
the HCV, PH, and project-based rental
assistance (PBRA) programs to eliminate
annual income reviews in some years by
applying a cost of living adjustment
(COLA) determined by the Secretary to
fixed-income sources for families with
incomes that are made up of at least 90
percent fixed income. The PHA or
owner is not required to verify non-
fixed income amounts for these families
in years where no fixed-income review
is required but is still required to use
third-party documentation for a full
income recertification every 3 years.
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On December 12, 2017, at 82 FR
58335, HUD published an interim final
rule to implement the statutory
provisions of the FAST Act and modify
the earlier streamlining regulations so
that the procedures for families meeting
the 90 percent fixed-income threshold
of the FAST Act are as similar as
possible to those for families who
receive some, but less than 90 percent,
of their income from fixed-income
sources. This rule finalizes that interim
final rule, along with one clarification.

II. Changes Made at the Final Rule
Stage

In response to public comment and as
a result of further consideration of
certain issues by HUD, this final rule
makes one change to the December 12,
2017 interim final rule.

In §5.657, the December 12, 2017
interim final rule made changes to an
owner’s option to apply a streamlined
income determination to families
receiving fixed income. In paragraph
(d)(3)(i), the interim final rule stated
that “[f]or non-fixed income, owners
may choose, but are not required, to
make appropriate adjustments pursuant
to” the owner’s obligation to conduct
reexaminations and redeterminations of
family income and composition. In this
final rule, HUD is revising this sentence
to read that “[f]lor non-fixed income,
owners are not required to make
adjustments pursuant to”’ the owner’s
obligation to conduct reexaminations
and redeterminations of family income
and composition. HUD is making this
change at the final rule stage to clarify
that owners are not required to make
such adjustments.

Identical changes are made to the
language regarding the PHA’s option to
apply a streamlined income
determination to families receiving
fixed income. These changes affecting
PHASs are made to §§ 960.257(c)(3)(i)
and 982.516(b)(3)(i).

II1. Discussion of Public Comments and
HUD'’s Responses

The public comment period on the
interim final rule closed on January 11,
2018, and 15 public comments were
received. Comments were submitted by
individual members of the public, Fair
Housing advocacy groups, housing
associations, and PHAs. The following
presents the significant issues and
questions related to the interim final
rule raised by the commenters, and
HUD’s responses to these issues and
questions.

1Please refer to this interim final rule for more
background on changes made to HUD’s regulations
at that stage.

A. Comments of Support

The comments were generally
supportive. Commenters noted that it
would reduce costs and make it easier
for seniors to recertify income. Others
supported the expansion of flexibilities
and the streamlining of administrative
changes across the HCV, PH and MFH
programs, as it would reduce
administrative burden on PHAs and
MFH owners to make annual rental
assistance adjustments and make it
easier for program staff to apply
consistent regulations.

B. Rule Applicability

Issue: Single-family housing.
Commenters asked whether the rule
includes residential single-family
housing.

HUD Response: The FAST Act
interim rule was, and this final rule is,
only intended to include units assisted
by multifamily housing programs
overseen by the Office of Housing, as
well as all Public Housing and Housing
Choice Voucher units (both single- and
multifamily).

Issue: Project-Based Voucher (PBV)
recertifications. Commenters stated that
the rule does not explicitly state that
families with PBV assistance qualify for
triennial recertifications and requested
that the rule include specific language
stating that PBV-assisted households are
eligible for triennial recertifications.

HUD Response: Income recertification
requirements for the PBV program
follow HCV program rules and
guidelines; therefore, the provisions
related to reexamination of income
apply to the PBV program.

Issue: Additional guidance.
Commenters asked that HUD include
with each provision the program office
to which the provision applies, a
description of change, background
information, effective date, and whether
the provision is mandatory or
discretionary.

HUD Response: Applicability,
description of change, background
information, and effective dates will be
further defined in program guidance.
All provisions of this rule are
discretionary.

C. Implementation

1. General Implementation

Issue: Plans. Commenters asked
whether, outside of Section 202 or
Section 811, an owner would need to
create a policy or update their Tenant
Selection Plan to reflect their choice of
implementing the streamlined method.

HUD Response: If an owner chooses
to implement streamlined methods, the
tenant selection plan should be updated

where the property’s annual
recertification requirements and interim
recertification reporting policies are
discussed.

Issue: Contract amendments. A
commenter asked how HUD plans to
amend assistance contracts of owners.

HUD Response: HUD does not believe
that the changes made by the FAST Act
interim rule necessitate a change in the
assistance contracts of owners. The
FAST Act interim rule made the
following changes, none of which is
addressed in a Housing Assistance
Payment contract: (1) Streamlining
certification of fixed income; (2)
allowing for family declaration for
assets under $5,000; and (3) allowing
owners to make a utility reimbursement
of $45 or less on a quarterly basis. For
the Section 202 and Section 811
programs, the current regulations do not
contain the requirements around utility
reimbursements in general, leaving such
requirements in the assistance contracts.
Therefore, HUD is not including
regulatory text to implement these new
flexibilities in the final rule, but rather
would be open to amending the
assistance contracts of any owners
interested in taking advantage of this
flexibility. Owners of Section 202 and
811 properties should contact their
Contract Administrator or Account
Executive if they wish to request a
contract amendment. To amend the 202
or 811 assistance contract, owners will
need to submit the standard form of
contract amendment which will be
provided by HUD upon request. HUD
will provide instructions for execution
and submission with the standard
contract amendment.

Issue: Software. Commenters asked
how the streamlining provisions will be
implemented with MFH’s Tenant Rental
Assistance Certification System
(TRACS). They asked whether the
software packages will know what to do
if owners and agents either opt in or out
of the streamlined certifications. They
suggested that some type of structure be
implemented so that Management
Occupancy Reviews can be conducted
consistently across %ortfolios.

HUD Response: The provisions in this
rule can be handled by the current
iteration of TRACS. Although
streamlining certifications is now
permitted by owners, form HUD-50059
is still required to be completed by
owners and signed by tenants and
submitted to TRACS. HUD will consider
changes to TRACS that may make
tracking streamlined years easier.

Issue: Medical expenses. Some
commenters were concerned that the
rule does not address how to treat
medical expenses for residents with
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fixed income. They asked whether
owners and agents should conduct full
recertifications for residents with
medical expense claims while
conducting streamlined recertifications
for residents that do not claim medical
expenses. They suggested that HUD
specifically address the fact that, while
this rule does not incorporate the
increased standard medical deduction
and new threshold for deduction of
allowable medical expenses or
incorporate authority to use the past
year’s income and expenses that will be
coming as the Housing Opportunity
through Modernization Act (HOTMA)
changes are implemented, HUD intends
owners and agents to continue to
provide annual adjustments for verified
allowable medical expense deductions.

HUD Response: The FAST Act and
the interim rule provide administrative
relief to PHAs and owners. PHAs and
owners may elect a streamlined income
determination for families on a fixed
income. However, the provision only
pertains to the verification of sources of
income. PHAs and owners must
continue to conduct third-party
verification of deductions, including
medical expenses deductions.

HUD proposed a rule to implement
income changes made by HOTMA,
including medical expense deductions,
published on September 17, 2019, at 84
FR 48820. HUD does not perceive a
conflict between the FAST Act and
HOTMA.

Issue: Relationship with current
regulations. Commenters asked that
HUD reiterate that Notice H 2016—09 is
still applicable and that owners may
continue streamlined verification for all
fixed income sources, regardless of
overall percentage of total income.

HUD Response: The Streamlining
Administrative Regulations for PH,
HCV, MFH, and Community Planning
and Development programs final rule
(81 FR 12353) and its implementing
guidance in Notice H 2016-09 are still
in effect alongside the provisions found
in this rule.

Issue: Fixed-income sources.
Commenters asked that HUD expand
qualified fixed-income sources to
include Retirement Survivors and
Disability Income and income from
Federal, State, local and private pension
plans if a family member receives such
income through periodic payments at
reasonable predictable levels.

HUD Response: The definition of
fixed income found in 24 CFR
5.657(2)(iv) includes “other sources”
that are subject to adjustment by a
verifiable COLA or current rate of
interest. Therefore, other sources of
fixed income are already included, if the

source falls within the framework
established under this provision.

2. Income Verification

Issue: Commenters asked when
owners and agents can and cannot
choose to verify non-fixed income. They
asked whether owners and agents must
always verify non-fixed income
regardless of the percentage of the
income that is fixed and if owners must
adopt all provisions of the new rule if
they choose to adopt any. They asked
that HUD emphasize that housing
agencies must apply annual
reexaminations to households with 90
percent fixed income, but that PHAs
have discretion to apply such
reexaminations to households with 100
percent fixed income.

HUD Response: Section 78001 of the
FAST Act amended the United States
Housing Act of 1937 to allow PHAs and
owners in the HCV, PH, and PBRA
programs to eliminate annual income
reviews in some years by applying a
COLA determined by the Secretary to
fixed income sources for families with
incomes that are made up of at least 90
percent fixed income. The FAST Act
did not require PHAs and owners to
verify non-fixed income amounts in
years where no fixed-income review is
required, but did require them to use
third-party documentation for a full
income recertification every 3 years.

The interim final rule and this final
rule both reflect the FAST Act by
allowing PHAs and owners to use a
COLA for fixed sources if such sources
make up at least 90 percent of a tenant’s
income. HUD has made a slight
adjustment in the regulatory text in this
final rule to clarify the language in
§§5.657(d)(3)(i), 960.257(c)(3)(i), and
982.516(b)(3)(i) to emphasize that PHAs
and owners are not required to make
adjustments for non-fixed income in
such instances when using streamlined
income determinations.

This rule does not alleviate the
responsibility to conduct
reexaminations each year, but rather
changes the standards for income
verification during those
reexaminations. ‘““‘Reexaminations”
encompass more actions than income
verifications. For example,
reexaminations consider verifications of
expenses related to deductions,
verifications of family composition,
compliance with the Community
Service and Self Sufficiency
requirement in the public housing
program, etc.

Issue: Triennial certifications.
Commenters requested clarification of
the 3-year verification. They asked
whether an owner or agent must verify

income at the beginning of every third
year of tenancy or every three calendar
years from the date a tenant moves in.
They requested that HUD provide a
common use form as a template or
subsequent guidance or examples for
owners or agents.

HUD Response: The provisions of this
rule are discretionary. Owners that
choose to implement streamlined
annual recertifications must use third-
party verification of income at move-in
for new tenants and for existing tenants
at the first annual recertification after
the rule becomes effective. Streamlined
methods of verification of income may
be applied to the annual recertification
the year after third-party verified
certification (year 2) and the next
annual recertification (year 3). Third-
party verification of income must be
used for the following annual
certification (year 4). HUD will not
provide a common use form at this time.

Issue: Staggered certifications.
Commenters requested that PHAs be
allowed to stagger implementation of
triennial recertifications of assisted
households to mitigate substantial
increases in work at the end of each
triennial period.

HUD Response: Staggering
recertifications has a potential impact of
disparate treatment among similarly
situated families. PHAs and owners
choosing to implement triennial
recertifications must afford all
households the equal ability to utilize
options in the final rule. HUD will not
permit responsible entities to stagger
recertifications.

Income verifications following new
admissions or interim reexaminations
will naturally be staggered. Existing
families will have had the first triennial
verification 3 years after
implementation. Any new admissions
in the year following initial
implementation for existing families
will have income verification in the year
following initial implementation and
then 3 years after that.

Issue: Using prior certifications.
Commenters stated that HUD should
allow the full certifications that owners
and agents completed prior to the
implementation of the rule on March 12,
2018, to qualify under the rule. They
state that this would allow PHAs and
owners to benefit from the rule despite
its delayed implementation.

HUD Response: The authority to
utilize provisions of this rule was not
granted until March 12, 2018.
Certifications completed prior to the
rule’s implementation date cannot be
included in the year 3 streamline
certification cycle. Additionally, the
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first eligible COLA-based certification is
April 2019.

Issue: Timing of implementation.
Commenters asked that HUD make clear
that for housing agencies that choose to
implement annual reexaminations for
fixed sources of income, lower voucher
payment standards for existing
households under the lease will take
effect on the second annual
recertification and not at the third. They
also ask that HUD clarify that housing
agencies will not be required to wait to
implement triennial certifications.

HUD Response: Payment standards
and the timing of their application are
not affected. PHAs are still required to
process an annual recertification and
submit to PIH Information Center.
Triennial certifications may be
implemented for new tenants at move-
in and for current tenants on or after
March 12, 2018, at the next annual
recertification, following the update to
the PHA’s or owner’s policy.

Issue: Previously reported income.
Commenters stated that housing
agencies, owners, and managers should
be allowed to use previously reported
income in years 1, 2, or 3 for purposes
of calculating tenant rent share and rent
subsidy if the tenant has a transfer of
unit, relocation, or port-out.

HUD Response: For portability in the
HCV program, the receiving PHA has
discretion to accept the most recent
calculation of income on the HUD-
50058 or redetermine income. If the
receiving PHA chooses to redetermine
income, a full reexamination would
need to be completed. For moves with
continued assistance in the Voucher
program or transfers within a Public
Housing property, PHAs are permitted
to continue with the streamlined
schedule.

For MFH programs, unit transfers
cannot occur between properties. The
new property must process a move-in
certification and begin the streamlined
process from the third-party verified
move-in certification. For unit transfers
within the property, owners are
permitted to continue with the
streamlined schedule unless the transfer
involves circumstances that result in the
family being unable to certify that 90
percent of income is fixed and fixed
sources have not changed from the prior
year.

D. Fraud and Confusion

Issue: Increased fraud and unreported
income. Some commenters stated that it
will cause confusion and allow for
mistakes, fraud, unreported income, and
mass income discrepancies. They stated
that decreased contact with households,
especially non-elderly households with

members who are able to function in the
workplace while receiving traditional
sources of fixed income, could create a
rise of fraud, unreported earned income,
and deceit in the recertification process.
They also stated that confusion is more
likely if some project residents verify
annually while other verify every 3
years. They asked that bank statements
continue to be reviewed to avoid fraud
and unreported self-employment
income.

HUD Response: HUD acknowledges
the commenters’ stated concerns. The
stated elements of risk were reviewed
prior to publication of the rule.
Provisions of this rule are discretionary.
Further guidance will be provided by
program offices for PHAs and owners
who choose to implement provisions of
the rule.

Issue: Certifications. Commenters
asked that the term “‘three-year
certification” be clarified, as they state
it is unclear whether residents must still
provide annual certifications regarding
assets and income. They recommend
replacing the word “certification” with
“‘declaration” to avoid confusion with
historical uses for the word certification.

HUD Response: PHAs and owners
must conduct reexamination of
household income and composition at
least annually. This requirement
remains in effect and is completed
during the annual recertification
process. The rule streamlines the annual
recertification process by modifying
income and asset verification methods
but does not impact the requirement to
reexamine the household income and
composition at least annually. Annual
recertifications performed during the 3-
year streamlined certification cycle will
continue to be referred to as a
certification.

Issue: Declaration of income.
Commenters asked whether a tenant can
provide a single document declaring
income or if documents must be
obtained for each source of fixed
income.

HUD Response: For the annual
recertification initiating the 3-year
certification cycle, PHAs and owners
must adhere to established verification
methods. For the next two annual
recertifications, if the tenant declares
the income has not changed, there is no
need to collect declarations for each
source.

Issue: Enterprise Income Verification.
Some commenters asked that HUD
include language from Notice H 2016—
09 and Notice H 2010-19 on the use of
the Enterprise Income Verification (EIV)
System in the rule so that it is clear that
owners must continue full income
verification for residents with more than

10 percent of income from non-fixed
sources and that owners may use
current applicable interest rates
available from public sources or tenant-
provided, third-party generated
documentation to determine interest
income on net family assets.

HUD Response: The provisions of the
rule do not change established EIV
requirements. EIV usage will be further
defined in program guidance.
Requirements related to determining
interest income on net family assets are
not changed are by this rule.

E. Increased Burden
1. Income verifications

Issue: In general. Commenters stated
that the changes seem more burdensome
than the existing verification
requirements and therefore owners and
agents will be less likely to choose the
proposed method. The commenters also
stated that the rule would not be
beneficial, as the COLA or rate of
interest on an individual’s source of
fixed-income must be verified annually.

HUD Response: PHAs and owners
have discretion in implementing
provisions in this rule. If the PHA or
owner determines that the rule’s
provisions are not beneficial,
implementation is not required. To aid
in implementation, further guidance
will be provided.

Issue: 90 percent calculation.
Commenters stated that the interim rule
added the ‘90 percent or more”
language to the streamlining final rule,
which would cause owners and agents
to conduct additional income
calculations and could result in
eligibility issues due to calculation
€ITOTS.

HUD Response: The FAST Act only
permits streamlined determinations for
all income (including income from non-
fixed-income sources) when the family’s
income is 90 percent or more from
fixed-income sources, so the additional
calculation is required by the statute.
HUD recognizes that this requirement
entails a determination whether the 90
percent threshold is met. However,
PHAs and owners still retain the option
to not streamline determinations
pursuant to the FAST Act, but rather
only streamline individual sources of
income, per the March 8, 2016, final
rule (81 FR 12353).

Issue: Layering of assistance. Some
commenters stated that owners of
projects with other affordability
requirements or tenants who do not
have 90 percent of income fixed may
still need to certify annually, and
therefore the proposed rule would not
reduce burden. The commenters also
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stated that monitoring reporting cycles
will be an increased burden to project
owners, as not all project residents will
be on the same 3-year reporting cycle.

HUD Response: It is understood that
the streamlining efforts identified in the
FAST Act may not be beneficial in all
scenarios. Owners have the option of
continuing to process annual
recertifications of family income and
composition as done prior to this rule
being published. Owners must be aware
of policies in other programs, however;
HUD cannot comment on programs that
are not subject to FAST Act provisions.

Issue: Self-certification of assets.
Commenters questioned whether
allowing residents to self-certify assets
of $5,000 or less will reduce
administrative burden, as more effort
may be used to monitor and determine
the amount of tenant pension than just
verifying the tenant pension.

HUD Response: PHAs and owners
may accept tenant self-certification for
assets of $5,000 or less for years 2 and
3 of the streamlined 3-year cycle.
Provisions of the FAST Act affect the
means by which income is identified.
PHAs and owners have discretion in
implementing provisions in this rule. If
the rule’s provisions are not beneficial,
implementation is not required.

2. Use of Forms

Issue: Form 9886. Commenters stated
that HUD should not require fixed-
income households to complete HUD’s
9886 authorization form to access the
Enterprise Income Verification each
year. Instead, they state that the 9886
authorization form should only be
required for full recertifications every 3
years. They ask that HUD extend the
9886 authorization form for at least 15
months to allow housing authorities to
benefit from triennial recertifications in
early 2018.

HUD Response: HUD acknowledges
the stated concern and suggestion of the
commenter. At this time, HUD is not
extending the effective period of forms
HUD 9886 and 9887.

Issue: Reducing the number of forms.
One commenter stated that HUD should
not require PHAS to collect all of the
currently required certification forms
from fixed-income households during
years 2 and 3 of the triennial period.

HUD Response: The required
certification forms are in connection
with other HUD regulatory and statutory
requirements. HUD does not have the
authority under this rule to discontinue
the requirement to collect these forms.

Issue: Bank statements. Commenters
stated that it would be difficult to obtain
six consecutive bank statements for
family declarations of assets. They

asked whether owners and agents would
need to use the tenants’ declaration of
asset income similar to the tax credit
program.

HUD Response: For move-ins and
annual recertifications initiating the 3-
year streamlining cycle, PHAs and
owners or agents must adhere to current
program guidance. For years 2 and 3,
the rule requires households to
complete a declaration of assets of
$5,000 or less.

F. Utility Allowances
1. Determination of Utility Allowance

Issue: Setting allowances.
Commenters stated that the utility
allowance should not be a project-based
allowance based on an artificial average.
The commenters stated that the utility
allowance should instead be based on
the annual recertification process,
wherein each resident provides its own
bills in the annual certification process
and the allowance is calculated as part
of the resident’s total tenant payment.
The commenters stated that the utilities
reimbursements should be made
monthly, as it would otherwise be more
difficult for accounting to issue checks.

HUD Response: The process of
determining utility allowance is outside
the scope of this rule. PHAs and owners
have discretion to utilize the provision
of issuing utility reimbursements equal
to or less than $15 per month on a
quarterly basis. If it is determined that
the provision will create administrative
hardships, implementation is not
required.

2. Requests for Clarification

Issue: Hardships. Commenters
requested clarification on what policies
owners/agents should adopt to assist
tenants that might experience a
financial hardship under the rule. They
stated that a tenant that receives a utility
reimbursement has very limited or no
income and therefore it would be
difficult to determine what would
constitute a hardship. They asked
whether HUD has analyzed or
calculated the amounts at which tenants
may claim a financial hardship.

HUD Response: Hardship policies for
utility reimbursements will be
addressed through program-specific
guidance.

Issue: Contract amendments.
Commenters asked HUD to provide
clarity on the process for 202 and 811
Project Rental Assistance Contracts
(PRACS) to amend their assistance
contracts to incorporate changes to
utility reimbursement payments. They
suggested HUD provide a centralized
point of contact to assist owners with

amending assistance contracts for this
purpose.

HUD Response: The provisions of this
rule do not affect the regulation and
program guidance governing the
requirements of adjusting utility
allowances. PHAs and owners must
perform utility allowance adjustments
in accordance with established
guidance.

Issue: Relationship with annual
reexaminations. Commenters asked that
HUD clarify that those housing agencies
that implement annual reexaminations
for fixed sources of income would still
have to adjust tenant-paid utility
allowances.

HUD Response: The provisions of this
rule do not affect the regulation and
program guidance governing the
requirements of adjusting utility
allowances. PHAs and owners must
perform utility allowance adjustments
in accordance with established
guidance.

G. COLA
1. Use and Adjustments of COLA

Issue: COLA adjustment. Commenters
stated that COLA should be adjusted so
that all households pay their fair
portion.

HUD Response: The COLA is adjusted
each year based on actual COLA. The
changes in rent are based on the change
in COLA. Changing the amount of the
COLA is outside the scope of this rule.

Issue: Which COLA to use.
Commenters asked that housing
agencies, owners, and managers use the
Social Security Administration’s COLA
as the single COLA, unless requested
otherwise by a household.

HUD Response: The rule does not
implicate the use of a single COLA.
PHAs and owners or agents must use
the COLA applicable to the income
source.

2. Requests for Clarification

Issue: When to start using COLA.
Commenters stated that HUD should
explicitly state that owners may begin to
use the current SSA COLA as of the rule
effective date of March 12, 2018, to
adjust the overall total or each line item
for the various sources of fixed sources
of income. They also state that this
factor should apply to all other income
that comprise less than 10 percent of the
total resident incomes, where the owner
chooses not to verify them.

HUD Response: The authority to
utilize provisions of this rule was not
granted until March 12, 2018.
Certifications completed prior to the
interim rule’s implementation date
cannot be included in the second or
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third year of the streamline certification
cycle. The first eligible COLA-based
certification is April 2019. For families
with 90 percent or more of their income
from fixed sources, sources of non-fixed
income need not be adjusted and must
not be adjusted by a COLA, but the PHA
or owner may choose to adjust sources
of non-fixed income by the amount
determined on the basis of third-party
verification.

The rule does not allow the use of a
single COLA. PHAs and owners or
agents must use the COLA applicable to
the income source.

Issue: Single COLA. Commenters
asked that HUD provide more
information on whether owners should
use a current COLA and explicitly state
that HUD will issue a notice before a
single-value COLA can be implemented.

HUD Response: The rule does not
implicate the use of a single COLA.
PHASs and owners or agents must use
the COLA applicable to the income
source.

Issue: Required interim
recertifications. Commenters stated that
HUD should make explicit that interim
recertifications are not required of
housing agencies, owners, or managers
when the COLA is to take effect, but the
COLAs will instead be applied to
household income on an annual basis at
their lease anniversary.

HUD Response: This rule requires that
an adjustment be made at annual
recertification. HUD is not prohibiting
interim recertifications as a result of a
change in the COLA. Tenants and
owners must continue to follow the
income recertification requirements
identified in the lease agreement, and
PHAs must follow the income
recertification requirements in their
policies.

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Under Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and
therefore, subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “‘outmoded,
ineffective, insufficient, or excessively
burdensome,” and to modify,
streamline, expand, or repeal them in
accordance with what has been learned.
Executive Order 13563 also directs that,
where relevant, feasible, and consistent
with regulatory objectives, and to the

extent permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public. This rule was not
determined to be a “‘significant
regulatory action” as defined in section
3(f) of the Executive order.

As discussed in more detail in the
December 12, 2017, interim final rule,
this final rule continues to further
HUD’s efforts to streamline
administrative requirements for owners
receiving subsidies under the HCV, PH,
PBRA, Section 202 and Section 811
programs. Specifically, this final rule
continues to give PHAs and owners
greater flexibilities in determining
tenant families’ income and assets, and
in issuing utility reimbursements. The
final rule also continues to provide
PHAs and owners with the discretion to
implement these changes. Some may
choose the status quo; others will
choose the streamlining alternative. By
allowing voluntary implementation,
HUD enables participants to choose
their desired method of administration,
which in many cases will presumably
be the least-cost method. Given that an
unknown number of PHAs and owners
may choose the status quo, it is difficult
to estimate the savings with precision.
Based on the assumptions above, the
interim final rule and this final rule
expect aggregate savings to be
approximately $31.2 million ($24.9
million from income verification + $0.6
million from utility reimbursement +
$5.9 million from asset verification).

Executive Order 13771

Executive Order 13771 entitled,
“Reducing Regulation and Controlling
Regulatory Costs,” was issued on
January 30, 2017. The interim final rule,
published on December 12, 2017, at 82
FR 58335, was considered an E.O. 13771
deregulatory action based on the cost
savings mentioned above. This final rule
does not make substantive changes to
the interim final rule, and therefore does
not contribute any additional cost
savings. However, the final rule
continues the potential for future cost
savings established by the interim final
rule.

Information Collection Requirements

The information collection
requirements contained in this final rule
have been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned
OMB control number 2502—-0204. In
accordance with the Paperwork
Reduction Act of 1995, an agency may
not conduct or sponsor, and a person is

not required to respond to, a collection
of information, unless the collection
displays a currently valid OMB control
number.

Environmental Review

This final rule involves external
administrative requirements and
procedures related to calculation of
HUD rental assistance that do not
constitute a development decision
affecting the physical condition of
specific project areas or building sites.
Accordingly, under 24 CFR 50.19(c)(6),
this final rule is categorically excluded
from environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial direct compliance costs on
State and local governments and is not
required by statute, or the rule preempts
State law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive order. This
final rule does not have federalism
implications and does not impose
substantial direct compliance costs on
State and local governments nor
preempt State law within the meaning
of the Executive order.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers applicable to the
program affected by this final rule are
14.157, 14.181, 14.195, 14.850, and
14.871.

List of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grant
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,
Loan programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
security, Unemployment compensation.

24 CFR Part 891

Aged, Grant programs—housing and
community development, Individuals
with disabilities, Loan programs—
housing and community development,
Rent subsidies, Reporting and
recordkeeping requirements.
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24 CFR Part 960

Aged, Grant programs-housing and
community development, Individuals
with disabilities, Pets, Public housing.

24 CFR Part 982

Grant programs—housing and
community development, Grant
programs—Indians, Indians, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements.

Accordingly, the interim rule
amending 24 CFR parts 5, 891, 960, and
982, which was published at 82 FR
58335 on December 12, 2017, is adopted
as final with the following changes:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

m 1. The authority citation for part 5
continues to read as follows:

Authority: 12 U.S.C. 1701x; 42 U.S.C.
1437a, 1437c, 1437d, 1437f, 1437n, 3535(d);
Sec. 327, Pub. L. 109-115, 119 Stat. 2936;
Sec. 607, Pub. L. 109-162, 119 Stat. 3051 (42
U.S.C. 14043e et seq.); E.O. 13279, 67 FR
77141, 3 CFR, 2002 Comp., p. 258; and E.O.
13559, 75 FR 71319, 3 CFR, 2010 Comp., p.
273.

m 2.In §5.657, revise the last sentence
in paragraph (d)(3)(i) to read as follows:

§5.657 Section 8 project-based assistance
programs: Reexamination of family income
and composition.

(i) * * * For non-fixed income,
owners are not required to make
adjustments pursuant to paragraph (b) of
this section.

* * * * *

PART 960—ADMISSION TO, AND
OCCUPANCY OF, PUBLIC HOUSING

m 3. The authority citation for part 960
continues to read as follows:

m 4.In §960.257, revise the last
sentence in paragraph (c)(3)(i) to read as
follows:

§960.257 Family income and composition:
Annual and interim reexaminations.
* * * * *

(C)* * ok
(3)* * ok

(i) * * * For non-fixed income, the
PHA is not required to make
adjustments pursuant to paragraph (a) of

this section.
* * * * *

PART 982—SECTION 8 TENANT-
BASED ASSISTANCE: HOUSING
CHOICE VOUCHER PROGRAM

m 5. The authority citation for part 982
continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

m 6.In §982.516, revise the last
sentence in paragraph (b)(3)(i) to read as
follows:

§982.516 Family income and composition:
Annual and interim reexaminations.
* * * * *

(b) * %
(3) * %
(i) * * * For non-fixed income, the
PHA is not required to make
adjustments pursuant to paragraph (a) of

this section.
* * * * *

*
*

Dated: April 27, 2020.
Brian D. Montgomery,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 2020—09298 Filed 5—-6—20; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948

[WV-113-FOR; OSM-2008-0009; S1D1S
$508011000 SX064A000 201S180110 S2D2S
$S08011000 SX064A000 20XS501520]

West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment with exceptions.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE) are issuing a final rule to the
West Virginia regulatory program (the
West Virginia program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Our decision approves, with
certain exceptions and understandings,
an amendment to the West Virginia
regulatory program. West Virginia
revised its Code of State Regulations
(CSR) and the West Virginia Code, as
contained in Committee Substitutes for
Senate Bills 373 and 751. Additionally,
on June 16, 2008, OSMRE also
announced in a separate Federal
Register document, its interim approval
of the State’s alternative bonding
provisions of the West Virginia Surface
Coal Mining and Reclamation Act
(WVSCMRA) that specifically relate to

the special reclamation tax and the
creation of the Special Reclamation
Water Trust Fund.

DATES: The effective date is June 8,
2020.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, 1027 Virginia Street East,
Charleston, West Virginia 25301.
Telephone: (304) 347-7158, internet
address: chfo@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia Program
II. Submission of the Amendment

III. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VI. Procedural Determinations

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, State laws
and regulations that govern surface coal
mining and reclamation operations in
accordance with the Act and consistent
with the Federal regulations. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
West Virginia program on January 21,
1981. You can find background
information on the West Virginia
program, including the Secretary’s
findings, the disposition of comments,
and conditions of approval of the West
Virginia program in the January 21,
1981, Federal Register (46 FR 5915).
You can also find later actions
concerning West Virginia’s program and
program amendments at 30 CFR 948.10,
948.12, 948.13, 948.15, and 948.16.

II. Submission of the Amendment

By letter dated April 8, 2008, and
received electronically on April 17,
2008 (Administrative Record Number
WV-1503), the West Virginia
Department of Environmental Protection
(WVDEP) submitted an amendment to
its permanent regulatory program under
SMCRA (30 U.S.C. 1201 et seq.). The
amendment included changes to the
West Virginia Code of State Regulations
(CSR) and the West Virginia Code, as
contained in Committee Substitutes for
Senate Bills 373 and 751.

Committee Substitute for Senate Bill
373 authorized revisions to the State’s
Surface Mining Reclamation
Regulations at 38 CSR 2 and its Surface
Mining Blasting Regulations at 199 CSR
1. Committee Substitute for Senate Bill
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373 was adopted by the Legislature on
March 6, 2008, and signed into law by
the Governor on March 28, 2008. West
Virginia Code at paragraphs 64—3—1 (o)
and (p) authorized WVDEP to
promulgate the revisions to its rules as
legislative rules. This amendment
included a variety of topics, including
new language for technical
completeness, sediment control, storm
water runoff, blasting, excess spoil fills,
bonding programs, water quality,
seismograph records, and definitions.

In addition, the amendment included
Committee Substitute for Senate Bill
751, which was adopted by the
Legislature on March 8, 2008, and
approved by the Governor on March 27,
2008. Committee Substitute for Senate
Bill 751 amended and reenacted Section
22—3-11 of the WVSCMRA. As
mentioned above, OSMRE approved, on
an interim basis, under a separate
Federal Register document a portion of
the bill relating to the special
reclamation tax and the Special
Reclamation Water Trust Fund (73 FR
33884-33888). The interim rule with
request for comments was published in
the Federal Register on June 16, 2008
(Administrative Record Number WV—
1507). The public comment period
closed on July 16, 2008.

We announced receipt of the
remaining portions of the proposed
amendment in the July 8, 2008, Federal
Register (73 FR 38941-38951). In the
same document, we opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
proposed amendment (Administrative
Record Number WV-1508). We did not
hold a hearing or a meeting because no
one requested one. The public comment
period closed on August 7, 2008. We
received comments from three Federal
agencies and one industry group
regarding the various provisions
announced in the interim and proposed
rules.

III. OSMRE’s Findings

The following are the findings that we
made concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. As discussed
below, we are approving the proposed
State amendment. Any revisions that we
do not specifically discuss below, such
as changes from “Office” to ““Secretary,”
“Office” to “office,” or “Office of
Explosives and Blasting” to “Secretary”’
concern non-substantive wording or
editorial changes and are approved here
without further discussion. The full text
of the program amendment is available
online at www.regulations.gov or

through OSMRE’s West Virginia
administrative record, upon request.

Pursuant to Committee Substitute for
Senate Bill 373, West Virginia proposes
the following revisions to its Surface
Mining Reclamation Regulations at Title
38 CSR 2.

1. CSR 38-2-3.1.c and 3.1.d Applicant
Information

West Virginia proposes to change the
references in Subdivisions 3.1.c and
3.1.d from subsection 2.87 to subsection
2.85. These changes are necessary to
reference the correct subsection, which
defines ownership and control.

We find that the proposed State
revisions to Subdivisions 3.1.c and 3.1.d
are not inconsistent with the Federal
ownership and control requirements at
30 CFR 778.11, and the revisions are
approved.

2. CSR 38-2-3.2.g Notice of Technical
Completeness

Notice of technical completeness is
new language that is to be added to the
State’s regulations. It is to provide the
public an opportunity to review and
comment on a permit application once
technical review is completed by the
State and the application has been
supplemented by the applicant after the
close of the public comment period.

Under the State’s current regulations,
after a permit application has been
determined to be administratively
complete and the initial public notice
and review process has been initiated
and in some cases completed,
clarification information or additional
material is sometimes submitted by the
applicant to supplement that permit
application in response to the State’s
technical review or public comments.
While the State may require a re-
advertisement with a 10-day comment
period under the current provisions of
Subdivision 3.2.e., these provisions do
not provide the State sufficient
authority to require that such
applications be re-advertised once they
are determined to be technically
complete. While the term ““technically
complete” as used in the proposed rule
is not defined, WVDEP provided further
clarification regarding its use of the term
in a conversation with the Charleston
Field Office (Administrative Record
WV-1515). The State would require
readvertisement under this new
provision if its technical review results
in an applicant making revisions to the
probable hydrologic consequences
determination, storm water runoff
analysis (SWROA), maps, designs or
some other technical aspect of the
permit application. In addition, if an
application is determined to be

technically complete and the applicant
has failed to readvertise it for several
months, the Secretary may require it to
be readvertised in accordance with
Subdivision 3.2.g.

Because this new proposed
Subdivision 3.2.g creates opportunities
for public review of permit applications
that are in addition to those
opportunities available under SMCRA
or the Federal regulations, we find that
it is not inconsistent with the Federal
public notice provisions at section 513
of SMCRA and the Federal public
participation requirements at 30 CFR
773.6, and it is approved.

3. CSR 38-2-3.29.a Incidental
Boundary Revisions (IBRs)

This amendment proposes to delete
language regarding incidental boundary
revisions that provides “or where it has
been demonstrated to the satisfaction of
the Secretary that limited coal removal
on areas immediately adjacent to the
existing permit.” This proposal is in
response to earlier OSMRE concerns
raised in the March 2, 2006, Federal
Register (71 FR 10768) about the State’s
incidental boundary revision
requirements. In that notice, OSMRE
indicated that the wording of the rule
resulted in an incomplete sentence,
which should be revised as the State has
proposed in this amendment.

As mentioned, the proposed State
revisions are in response to an earlier
decision by OSMRE regarding the
State’s incidental boundary
requirements. We find that the proposed
revisions to Subdivision 3.29.a are no
less effective than the Federal permit
revision requirements at 30 CFR
774.13(d), and the revisions are
approved.

4. CSR 38-2-3.32.b  Findings—Permit
Issuance

This amendment proposes to delete
language at Subdivision 3.32.b relating
to required written findings for permit
issuance.

The State is proposing to delete data
collection requirements, which it has
determined are no longer necessary for
the administration of its approved
permanent regulatory program. The
requirements proposed for deletion have
no counterparts in SMCRA or in its
implementing Federal regulations.
Moreover, the remaining State
requirements still require the use of the
Federal Applicant Violator System and
other State databases to determine
permit eligibility. Therefore, we find
that the proposed revisions at
Subdivision 3.32.b are no less stringent
than the Federal permitting
requirements at section 510 of SMCRA,
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no less effective than the corresponding
Federal regulatory requirements at 30
CFR 773.8, 773.11, and 773.12, and the
revisions are approved.

5. CSR 38-2-5.4.e.1
Inspections

Sediment Control:

This amendment proposes to remove
the words “Impoundments meeting”’
after “30 CFR 77.216(a).” This revision
is to delete language that OSMRE
previously disapproved relating to
impoundments. See the March 2, 2006,
Federal Register for further explanation
(71 FR 10764).

As discussed in the March 2, 2006,
Federal Register, OSMRE determined
that the words “Impoundments
meeting” confuses the intended
meaning of the provision that identifies
the impoundments that a licensed land
surveyor may not inspect. Therefore, the
words “Impoundments meeting”’ in
Subparagraph 5.4.e.1 were not approved
by OSMRE (71 FR at 10771). We find
that the State’s proposed revision to
delete the words “Impoundment
meeting” at Subparagraph 5.4.e.1 is no
less effective than the Federal
inspection requirements for
impoundments at 30 CFR
816.49(a)(11)(iv) and 817.49(a)(11)(iv),
and it is approved.

Furthermore, we are amending and
reserving 30 CFR 948.12(i)(1) to
implement this decision.

6. CSR 38-2-5.4.h.2 Abandonment
Procedures

This amendment proposes to delete
language and add new language
regarding the construction of natural
drain ways subsequent to sediment
pond removal.

The State proposes to amend
Subparagraph 5.4.h.2 by deleting the
requirement that the channel sides and
bottom of a natural drain way be rock
riprapped, and by deleting the waiver of
this requirement. The added provisions
require that natural drain ways be
returned as near as practicable to their
premining condition with additional
consideration given to channel and bank
stability and habitat enhancement. We
find that the revised State requirements
at Subparagraph 5.4.h.2 regarding the
abandonment of sediment control
structures are no less effective than the
Federal abandonment requirements at
30 CFR 816.46(b), 816.49(c), 816.56,
817.46(b), 817.49(c), and 817.56, and the
revisions are approved.

7. CSR 38-2-5.6.a Storm Water Runoff

This amendment proposes to clarify
what operations may be exempt from
conducting a “Storm Water Runoff
Analysis” by adding new language.

Each permit application must include
a storm water runoff analysis. However,
like former Subparagraph 5.6.d.1.e,
under proposed Subdivision 5.6.a, the
State intends to exempt operators with
mining operations of less than 50 acres
from having to submit storm water
runoff analyses. Furthermore,
haulroads, loadouts and ventilation
facilities, regardless of acreage, will be
excluded from this requirement. The
State will only grant exemptions for
mining operations of less than 50 acres
on a case-by-case basis. It is our
understanding, based on conversations
with the State, that this exemption will
only apply to a mining operation with
“total” permitted acreage of less than 50
acres. This is to prevent a mining
operation with more than 50 permitted
acres from getting an exemption from
the State on a piecemeal basis during
the life of its operation. The Federal
regulations do not specifically provide
for a storm water runoff analysis, and
the State has discretion on how to
evaluate storm impacts through its
cumulative hydrologic impact analysis
(CHIA). For this reason, we find that the
reduced information for operations of 50
acres or less that would be submitted to
the State, as described in revised
Subdivision 5.6.a, is not inconsistent
with the Federal hydrologic
requirements at 30 CFR 780.21 and
784.14, and it is approved.

We must note that the proposed
revisions to Subdivision 5.6.a do not
exempt surface mining activities from
any applicable regulations under the
Clean Water Act, including the storm
water regulations. Like 30 CFR 816.42
and 817.42, Subdivision 14.5.b provides
that all discharges from areas disturbed
by surface mining cannot violate
effluent limitations or cause violation of
applicable State or Federal water quality
standards. In addition, monitoring
frequency and effluent limitations are
governed by standards set forth in the
National Pollutant Discharge
Elimination System (NPDES) Permit
issued pursuant to the West Virginia
Water Pollution Control Act, the Clean
Water Act, and the regulations
promulgated thereunder.

8. CSR 38-2-5.6.b Storm Water Runoff
Plan

This amendment proposes to change
the time period from twenty four (24) to
forty eight (48) hours in which the
monitoring results of a 1-year, 24-hour
storm event or greater must be reported
to the Secretary by the permittee.

As proposed, operators will be
required to report to the State any 1-
year, 24-hour storm event or greater
within 48 hours and include the results

of a permit wide drainage system
inspection. The additional 24 hours is
necessary to provide the operator
sufficient time to collect and report the
data to the State. The Federal rules lack
the specificity of the State rules
regarding information considered in
storm water runoff analyses, therefore,
we find that the proposed revision to
Subdivision 5.6.b, as described above, is
no less effective than the Federal
hydrologic requirements at 30 CFR
780.21 and 784.14, and it is approved.

9. CSR 38-2-5.6.d Phase-in
Compliance Schedule

This amendment proposes to delete
language regarding the phase-in
compliance schedule for the submission
of the storm water runoff analysis that
expired in June 2006. Because the
deadline for the submission of storm
water runoff analysis has expired, the
State is proposing to delete
Subparagraphs 5.6.d, d.1, d.1.a, d.1.b,
d.1.c,d.1.d,and d.1.e.

There is no direct Federal counterpart
to this requirement, and we find that the
proposed deletion of the State’s
compliance scheduling requirements at
Subdivision 5.6.d does not render the
remaining storm water runoff
requirements at Subsection 5.6 less
effective than the Federal hydrologic
requirements at 30 CFR 780.21 and
784.14, and it is approved.

10. CSR 38-2-6 Blasting

This amendment proposes to remove
duplication of rules for blasting at
Section 6. At Subsections 6.1 and 6.2,
this amendment proposes to add at the
end of the subsections, “and be in
accordance with the requirements with
Surface Mining Blasting Rule, Title 199
Series 1.”

The State is making changes to
Subsection 6.1 to ensure that operators
comply with all State and Federal
blasting requirements, including the
Surface Mining Blasting Rule at Title
199, Series 1. We find that the proposed
State revision at Subsection 6.1 is no
less effective than the Federal blasting
requirements at 30 CFR 816.61 and
817.61 and is approved.

The State is making this revision to
Subsection 6.2 to ensure that all blasting
plans that are submitted with permit
applications are in accordance with the
State’s Surface Mining Blasting Rule,
Title 199, Series 1. The State’s blasting
rules at Title 199, Series 1 are
counterparts to the Federal blasting
regulations at 30 CFR 816.61 through
816.68 and 817.61 through 817.68. We
find that the proposed revision to
Subsection 6.2 is no less effective than
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the Federal blasting plan requirements
at 30 CFR 780.13(a), and it is approved.

Subsections 6.3, 6.4, 6.5, 6.6, 6.7, and
6.8 are proposed to be deleted entirely.
These provisions pertain to public
notice of blasting operations, blast
record, blasting procedures, blasting
control for other structure, certified
blasting personnel, and pre-blast survey,
respectively.

The State is proposing to delete these
blasting requirements because similar
requirements are set forth in its Surface
Mining Blasting Rule at Title 199, and
the State does not want to have
redundant blasting requirements in its
Surface Mining Reclamation Rules. The
deleted requirements are set forth in the
State’s Surface Mining Blasting Rule at
Subsections 3.3, 3.5, 3.6, 3.7, 3.8 and 4.
Because these blasting requirements are
set forth in the State’s Surface Mining
Blasting Rule, we find that the deletion
of these blasting requirements does not
render the State’s Surface Mining
Reclamation Rules less effective than
the Federal blasting requirements, and
the deletion of these subsections is
approved.

Proposed Subparagraph 3.6.c.1 differs
slightly from deleted Subparagraph
6.5.c.1 in that the heading has been
modified to read “Lower frequency limit
of measuring system maximum level, in
Hz (no more than —3 dB).” As
discussed below in Finding 23, this
revision is no less effective than the
Federal airblast limits at 30 CFR 816/
817.67(b), and the deletion of
Subparagraph 6.5.c.1 is approved.

Proposed Subdivision 3.6.g does not
include the provision in existing
Subdivision 6.5.h that is to be deleted
and which provides that, “The Secretary
may prohibit blasting on specific areas
where it is deemed necessary for the
protection of public or private property
or the general welfare and safety of the
public.” A similar existing, unmodified
requirement at Subsection 3.11 provides
that the Secretary may prohibit blasting
or may prescribe distance, vibration and
airblast limits on specific areas, or on a
case by case basis, where research
establishes it is necessary, for the
protection of the public or private
property, or the general welfare and
safety of the public. Although similar,
this provision is less effective than the
Federal requirements in that the
Secretary’s action is limited to where
research establishes that a prohibition is
necessary to protect the public, private
property or general welfare and safety of
the public. Unlike the existing State
provision at Subsection 3.11, the
Federal requirements at 30 CFR
816.64(a) provide in part that the
regulatory authority may limit the area

covered, timing, and sequence of
blasting if such limitations are necessary
and reasonable in order to protect the
public health and safety or welfare.
Therefore, we are not approving the
State’s proposed deletion of Subdivision
6.5.h, which provides that the Secretary
may prohibit blasting on specific areas
where it is deemed necessary for the
protection of public or private property
or the general welfare and safety of the
public.

Proposed Subdivision 3.8.a, unlike
existing Subdivision 6.8.a, neither
requires the operator inform all
residents or owners of manmade
dwellings or structures located within
one half (2) mile of the permit area on
how to request a pre-blast survey nor
requires the resident or owner of the
structure to submit a written request to
the Secretary for the operator to conduct
such survey. The State’s distance
requirements regarding pre-blast
surveys are set forth in State law at
WVSCMRA 22-3-13a and are not
repeated in the rules to avoid
redundancy. As discussed in the
November 12, 1999, Federal Register,
OSMRE determined that the State’s pre-
blast survey requirements at WWSCMRA
22-3-13a(a) and (b) provide for no less
effective blasting controls of surface coal
mining operations than do the
provisions of SMCRA section
515(b)(15)(E), and are, therefore, not
inconsistent with section 515(b)(15)(E)
(64 FR 61509). Based on this prior
determination, the deletion of
Subdivision 6.8.a is approved.

Unlike existing Subparagraph 6.8.a.1,
proposed Subdivision 3.8.a does not
require residents or owners of dwellings
or structures to submit a written request
to the Secretary for a pre-blast survey.
Proposed Subdivision 3.8.a implies that
either the operator or the operator’s
designee will perform the pre-blast
survey without the written request of
the occupant or owner of the dwelling
or structure, unless said occupant or
owner has waived the right to a pre-
blast survey. In practice, we know that
the operator submits a notice to the
occupant or owner of the dwelling or
structure, and the owner or occupant
completes a pre-blast survey request
(Form EB-39A) if they want a pre-blast
survey or a waiver (Form EB—39B) if
they do not want one. If a pre-blast
survey is not conducted, the operator
completes a pre-blast survey affidavit
(Form EB-39C) explaining why it was
not conducted. As discussed, the State’s
aforementioned forms provide that a
pre-blast survey will be conducted by
the operator or the operator’s designee
upon written request of the owner or
occupant.

In addition, the State’s statutory
provisions at WV Code 22-3-13a
provide that an operator or his designee
must make, in writing, a notice to all
owners and occupants of man-made
dwellings or structures that the operator
or his designee will perform the pre-
blast surveys. Although the State’s
written notice requirements are
somewhat different, we find that
together the State’s pre-blast survey
forms, written notification requirements
at proposed Subdivision 3.8.a, and its
pre-blast survey requirements at WV
Code 22-3-13a are no less stringent
than and no less effective than the
Federal pre-blast survey requirements at
SMCRA section 515(b)(15)(E) and 30
CFR 816.62 and 817.62, and the deletion
of existing Subparagraph 6.8.a.1 is
approved. Any future change in the
aforementioned forms by the State
cannot be done without OSMRE’s prior
approval. Otherwise, the State will be
expected to modify its pre-blast survey
requirements at Subdivision 3.8.a to
specifically provide that a resident or
owner of a dwelling or structure within
/2 mile of any part of the permit area
may request a pre-blast survey.
Therefore, we are approving proposed
Subdivision 3.8.a and the deletion of
Subparagraph 6.8.a.1 with these
understandings.

Finally, proposed Subdivision 3.8.b,
unlike existing Subparagraph 6.8.a.3,
does not require that a written report of
the pre-blast survey be prepared and
signed by the person or persons
approved by the Secretary who
conducted the survey. However, the
State statute at WWSCMRA 22-3—
13a(f)(5) requires the pre-blast survey to
include the name, address, and
telephone number of the person or firm
performing the pre-blast survey, and the
statute at WVSCMRA 22-3-13a(f)(18)
requires the signature of the person
conducting the pre-blast survey. In
addition, Subdivision 3.10.a requires
that pre-blast surveys be submitted on
forms prescribed by the Secretary. The
State’s pre-blast survey form (EB—40)
requires the surveyor in training, if
applicable, and the approved surveyor
to sign and date the form. Therefore, we
find that Subdivision 3.8.b, when read
in combination with WVSCMRA 22-3—
13a(f)(5) & (18) and Subdivision 3.10.a,
is no less effective than the Federal pre-
blast survey requirements at 30 CFR
816.62(b) and 817.62(b), and the
deletion of Subparagraph 6.8.a.3 is
approved.

11. CSR 38-2-7.4.b.1.].1.(c) Front
Faces of Valley Fills

This amendment proposes to add
language that was previously removed
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and not approved by OSMRE in the
March 2, 2006, Federal Register (71 FR
10776).

West Virginia is proposing to amend
Subparagraph 7.4.b.1.J.1.(c) by
reinstating the following language:

7.4.b.1.J.1.(c) Surface material shall be
composed of soil and the materials described
in Subparagraph 7.4.b.1.D.

As discussed in the March 2, 2006,
Federal Register notice, the State
revised Subparagraph 7.4.b.1.] by
deleting the requirement that the surface
material be composed of soil and the
materials described in Subparagraph
7.4.b.1.D. The intent of the change was
to ensure that fill faces do not have to
be covered with four feet of surface
material. However, the effect of the
deletion of subparagraph (c) was that
the front faces of fills were exempt from
all of the requirements of this rule,
except for those set forth in
Subparagraph 7.4.b.1.]. The revised
State rule would not require topsoil or
topsoil substitutes to be redistributed on
fill faces. Because OSMRE did not
approve the deletion of Subparagraph
7.4.b.1.].1.(c), the provision, in essence,
remained in the West Virginia approved
program.

WVDEP proposes to resolve this issue
by reinserting Subparagraph
7.4.b.1.].1.(c) into its commercial
forestry and forestry rules. We find that
the proposed State revision at
Subparagraph 7.4.b.1.]J.1.(c) is no less
effective than the Federal topsoil
redistribution requirements at 30 CFR
816.22(d)(1) and 816.71(e)(2), and it is
approved. Furthermore, we are
amending and reserving 30 CFR
948.12(i)(2) to implement this decision.

12. CSR 38-2-14.15.c.2 Reclaimed
Areas: Calculation of Disturbed Areas

This amendment proposes to clarify
contemporaneous reclamation rules and
bonding of excess spoil disposal fills by
deleting ““‘area is available to do so;” and
adding “first two lifts are in and are
seeded” at the end of the subparagraph.

The provisions at Subparagraphs
14.15.c.1 through 14.15.c.4 set forth the
criteria for that area which is not to be
included in the calculation of disturbed
area. Subparagraph 14.15.c.2 is being
amended to provide that an area would
not be considered to be disturbed if it
is within the confines of the excess spoil
fill, which is being constructed from the
toe up and the first two lifts have been
installed and seeded. As such, these
areas would appear to be exempt from
the contemporaneous reclamation
requirements. However, as noted below,
the approved program, even after
approval of the proposed change to

14.15.c.2, preserves the
contemporaneous reclamation
requirement for excess spoil fills.

The Federal contemporaneous
reclamation requirements at 30 CFR
816.100 and 817.100 provide in part
that reclamation efforts, including but
not limited to backfilling, grading,
topsoil replacement and revegetation,
on all land that is disturbed by surface
mining activities must occur as
contemporaneously as practicable.
Given this limited requirement and the
fact that all excess spoil fills must be
constructed contemporaneously as
provided by Subdivision 14.15.d, we
find that the proposed revision to the
State’s contemporaneous reclamation
provisions at Subparagraph 14.15.c.2,
which define the areas that are not
included within the calculation of
disturbed area, does not render the West
Virginia rule less effective than the
Federal contemporaneous reclamation
requirements at 30 CFR 816.100 and
817.100, and it is approved.

13. CSR 38-2-14.15.d.3 Excess Spoil
Disposal Fills: Bonding Proposed Fill
Areas

This amendment proposes to clarify
the contemporaneous reclamation and
bonding requirements of certain excess
spoil disposal fills by deleting the
phrase “to use single lift top down
construction” and adding “with erosion
protection zones” after the word
“designed.”

Top down fills are often referred to as
end dump fills. The State requirements
at Subdivision 14.14.g provide that
durable rock fills may only be approved
if they are constructed from the toe
upward or in a single lift with an
erosion protection zone. As proposed,
all single lift fills must now be
constructed with erosion protection
zones. In addition, any operation that
proposes a durable rock fill that is
designed with an erosion protection
zone must bond the fill area with the
required maximum bond of $5,000 per
acre.

By continuing to require bonding at
the maximum, site-specific, per-acre
amount for these durable rock fills, the
proposed requirement will continue to
ensure the protection of the State’s
alternative bonding system, Special
Reclamation Fund, should an operator
forfeit the bond and fail to complete the
reclamation of a single lift, durable rock
fill with an erosion protection zone.
Although there is no direct Federal
counterpart to this provision, we find
that the proposed addition of the
reference to erosion protection zones at
Subparagraph 14.15.d.3 is consistent
with the Federal requirements at 30 CFR

800.14, 816.71, and 816.100, and it is
approved.

14. CSR 38-2-14.15.e Applicability

This amendment proposes to remove
the applicability schedule that expired
in 2004. The applicability schedule
regarding the implementation of
contemporaneous reclamation plans at
Subparagraphs 14.15.e, 14.15.e.1 and
14.15.e.2 are removed completely and
14.15.e.3 is renumbered as 14.15.e.

These requirements set forth the dates
by which active and inactive operations
had to modify their mining and
reclamation plans to comply with the
revised excess spoil requirements at
Subdivision14.15.d. The State is
proposing to delete these requirements,
because all existing permit applications
have been modified to comply with
Subdivision 14.15.d.

Although there are no direct Federal
counterparts to the subparagraphs that
the State proposes to delete, we find
that the proposed deletion of the
applicability requirements at
Subparagraphs 14.15.e, 14.15.e.1 and
14.15.e.2 and the renumbering of
Subdivision 14.15.e is not inconsistent
with the Federal excess spoil permitting
requirements at 30 CFR 780.35, and the
proposed deletion of these
subparagraphs is approved.

15. CSR 38-2-19.9 Land Exempt From
Designation as Unsuitable for Surface
Coal Mining Operations

The State proposes to amend its
requirements at Subsection 19.9
regarding land exempt from designation
as unsuitable for surface coal mining
operations. Specifically, WVDEP
proposes to amend Subparagraph
19.9.a.2 by changing the word “and” to
“or.”

As amended, Subdivision 19.9.a will
provide that the requirements of this
section do not apply to:

19.9.a.1. Lands on which surface coal
mining operations were being conducted
prior to August 3, 1977;

19.9.a.2. Lands covered by a permit issued
after August 3, 1977; or

19.9.a.3. Lands where substantial legal and
financial commitments in surface coal
mining operations were in existence prior to
January 4, 1977.

The proposed change at Subparagraph
19.9.a.2 is to correct an apparent error
that has existed in the State’s Surface
Mining Reclamation Regulations. As
proposed, any of the three situations
mentioned above would be exempt from
the State’s lands unsuitable
requirements at Subsection 19.7. We
find that the proposed revision to
Subparagraph 19.9.a.2 is no less
effective than the Federal lands
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unsuitable requirements at 30 CFR
762.13, and it is approved.

16. CSR 38-2-23.3 Water Quality—
Coal Remining Operations

This amendment proposes to make
the State’s remining rule consistent with
the proposed changes in the State’s
National Pollutant Discharge
Elimination System (NPDES) rules by
deleting the phrase “which began after
February 4, 1987, and on a site which
was mined prior to August 3, 1977,”
after “operation:”

¢ Deleting “water quality
exemptions” and adding “‘effluent
limitations” after “‘the;”

e adding “Title 47 Series 30
subdivision” and deleting “Subsection”
and adding ““6.2.d.” after “in;”” and

¢ deleting “subsection (p), section
301 of the Federal Clean Water Act, as
amended or a coal remining operation
as defined in 40 CFR part 434 as
amended may qualify for the water
quality exemptions set forth in 40 CFR
part 434 as amended.”

The State is revising its remining
requirements to comply with the coal
remining provisions adopted by the U.S.
Environmental Protection Agency (EPA)
on January 23, 2002 (67 FR 3370-3410).
Coal remining operation, as defined by
40 CFR 434.70(a), means a coal mining
operation at a site on which coal mining
was previously conducted and where
the site has been abandoned or the
performance bond has been forfeited.
The EPA established a Coal Remining
Subcategory at Subpart G, 40 CFR
434.70 through 434.75, to address pre-
existing discharges. The references to
February 4, 1987, and subsection (p),
section 301 of the Clean Water Act
(CWA) are deleted because the EPA
based its coal remining rules on section
304(b) of the CWA, rather than section
301(p), known as the Rahall
Amendment. In response to a comment,
the EPA noted that the authority for its
coal remining rule is section 304(b) of
the CWA, which requires the EPA to
adopt and revise regulations providing
guidelines for effluent limitations as
appropriate. The Rahall Amendment,
section 301(p) of the CWA, provided
specific authority for modified, less
stringent effluent limitations for
specified coal remining operations.
Because the effluent limitations
guidelines for the Coal Mining Point
Source Category did not provide any
different requirements for coal remining
operations, the Rahall Amendment
provided the only basis for issuing
permits containing modified
requirements to remining operations. In
promulgating regulations adopting
effluent limitation guidelines for the

coal remining subcategory, the EPA
noted that its new remining
requirements are consistent with, but
not necessarily identical to, the
provisions of the Rahall Amendment.
According to the EPA, the applicability
of these effluent limitation guidelines to
remining operations on abandoned mine
lands abandoned after the enactment of
SMCRA is within its discretion under
section 304(b) of the CWA.

The State’s effluent limitation
requirements are set forth at CSR 47—
30-6.2. In response to the Federal
NPDES remining rule changes,
Subsection 6.2.d was amended to
include effluent limitation provisions
for coal remining operations.

It should be noted that WVDEP has
incorrectly referenced the wrong Title in
its CSR. WVDEP understands that the
remining variance should be issued in
accordance with the procedural rules at
46CSR6, not 47CSR6. There are no
procedural rules at 47CSR6. However,
there are procedural rules governing
site-specific revisions to water quality
standards at 46CSR6. Therefore, we
recommend that the State correct the
cross reference in its coal remining rules
or modify its procedural rules and
include them in Title 47. Nevertheless,
given the EPA’s changes to its remining
rules at 40 CFR part 434, subpart G, and
the subsequent changes made by the
State to its coal remining rules at CSR
47-30-6.2.d, we find that the State’s
proposed revisions to Subsection 23.3
regarding effluent limitations for coal
remining operations are no less effective
than the Federal hydrologic balance
requirements at 30 CFR 816.42 and
817.42, and they are approved. We must
caution, however, that these remining
requirements do not relieve the State
regulatory authority of its duty to use
bond forfeiture proceeds to remedy
problematic pollutional discharges at
bond forfeiture sites.

17. CSR 38-2-23.4 Requirements To
Release Bonds

This amendment, which relates to
bond release for coal remining
operations, proposes to delete the
following language: “and the terms and
conditions set forth in the NPDES
Permit in accordance with subsection
(p), section 301 of the Federal Clean
Water Act, as amended or 40 CFR part
434 as amended.”

The State is revising its bond release
requirements for coal remining
operations. As proposed, coal remining
operations will have to comply with the
same bond release standards as regular
coal mining operations, which include
compliance with all the terms and
conditions of the NPDES permit prior to

bond release. The references to
subsection 301(p) of the CWA and to 40
CFR part 434 are being deleted because,
as explained above in Finding 16, new
coal remining permits may, in some
instances, qualify for NPDES effluent
limitations pursuant to subsection
304(b) of the CWA and under Title 47
Series 30 Subdivision 6.2.d of the West
Virginia NPDES Rules for Coal Mining
Facilities. The general provision
remaining in Subsection 23.4 requires
compliance with the NPDES permit,
issued under any of the above-
referenced authorities, as a pre-requisite
to final bond release.

As amended, the revised State bond
release requirements at Subsection 23.4
for coal remining operations are no less
effective than the Federal requirements
at 30 CFR 800.40, 816.42, 816.106,
817.42, and 817.106, and the revisions
are approved.

Pursuant to Committee Substitute for
Senate Bill 373, West Virginia proposes
the following amendments to its Surface
Mining Blasting Rule at Title 199 CSR
1:

18. Title 199—Surface Mining Blasting
Rule CSR 199-1-2 Definitions

Various definitions relating to blasting
at CSR 199-1-2 are amended by non-
substantive grammatical changes, such
as putting all definition terms in
quotation marks; changing the term
“Office of Explosives and Blasting” to
“Secretary;” deleting the definitions of
“Office” and “Chief” because those
terms are no longer used in this rule;
and renumbering of definitions due to
additions and/or deletions of terms. In
addition, there are similar changes in
other sections throughout this rule. The
proposed revisions are consistent with
statutory changes at West Virginia Code
22—1-2 and 22—1-7 relating to the
organization of offices within the
WVDEP and no less effective than the
Federal requirements regarding the state
regulatory authority at 30 CFR 700.5.
Given the non-substantive nature of
these proposed changes, no further
determinations will be made with
respect to such revisions in subsequent
sections described herein.

The following substantive revisions at
CSR 199-1-2 are as follows:

At Subsection 2.8, “Blast Site” is
amended and means the area where
explosive material is handled during
loading into boreholes. This includes
the perimeter area formed by the loaded
blast holes as measured, 50 feet in all
directions from the collar of the
outermost loaded borehole; or that area
protected from access by a physical
barrier to prevent entry to the loaded
blast holes. The term “‘blast site” is not
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defined in either SMCRA or its
implementing regulations. However, we
find the proposed revision to the State’s
definition of blast site at Subsection 2.8
to be no less effective than the Federal
regulations at 30 CFR 816.61, 816.64,
817.61, and 817.64, all of which refer to
a “blasting site,” and the revision is
approved.

At Subsection 2.27, “Other Structure”
is new and means any man made
structure excluding ‘‘protected
structures” within or outside the permit
areas which includes but is not limited
to, gas wells, gas lines, water lines,
towers, airports, underground mines,
tunnels, bridges, and dams. The term
does not include structures owned,
operated, or built by the permittee for
the purpose of carrying out surface
mining operations.

The Federal regulations at 30 CFR
816. 67(b)(1)(i) and (d)(2)(i) and
817.67(b)(1)(i) and (d)(2)(i) define
protected structures to include any
dwelling, public building, school,
church, or community or institutional
building outside the permit area. The
Federal regulations at 30 CFR
816.67(d)(1) and 817.67(d)(1) also
provide that all structures, except
protected structures, in the vicinity of
the blasting area such as water towers,
pipelines and other utilities, tunnels,
dams, impoundments, and underground
mines must be protected from damage
by establishment of a maximum
allowable limit on the ground vibration
submitted by the operator in the blasting
plan and approved by the regulatory
authority. The preamble to the Federal
regulations clarifies that 30 CFR
816.67(d)(1) and 817.67(d)(1) set levels
for structures other than buildings (48
FR 9788, 9800, March 8, 1983). The
burden for setting limits for these other
structures is on the operator and
regulatory authority. In addition, such
limits would be for all structures in the
vicinity of the blasting area. While not
specifically defined in the regulation or
its accompanying preamble, the phrase
“in the vicinity of the blasting area” is
broad enough to include structures
within and outside of the permit area.
We construe the phrase to include
structures within and outside of the
permit area, in order to ensure that the
regulatory authority has ample authority
to protect those structures within the
vicinity of the blasting because damage
to such structures, including those
within the permit area, could lead to
damage to public and private property
outside the permit area, or adverse
impacts to underground mines in
contravention of section 515(b)(15)(C) of
SMCRA, 30 U.S.C. 1265(b)(15)(C). As
discussed in the November 12, 1999,

Federal Register, WVDEP inadvertently
deleted language at West Virginia Code
section 22—3-13(b)(15)(C), which was
the State’s statutory counterpart to
SMCRA section 515(b)(15)(C); it
acknowledged that reinserting the
deleted language would remove any
uncertainty relative to the authority of
WVDEP to protect the public from the
effects of blasting (64 FR 61507, 61509,
November 12, 1999). Fortunately, the
approved West Virginia program still
contains a regulatory counterpart to
section 515(b)(15)(C), at CSR 199-1—
3.6.a. However, we recommend that
West Virginia reinsert the deleted
statutory language at West Virginia Code
section 22—3-13(b)(15)(C) to ensure the
protection of the public from the effects
of blasting.

The Federal regulations at 30 CFR
816.67(e) and 817.67(e) exclude from
airblast and ground vibration limits
structures owned by the permittee and
those owned by the permittee and
leased to another person, if a written
waiver is obtained from the lessee. The
1979 predecessor to these exemption
provisions, at former 30 CFR
816.65(e)(1) and 817.65(e)(1), clearly
stated that the exemption from the
numerical airblast limits was applicable
only to the buildings designated as
protected structures, i.e., dwellings,
public buildings, schools, churches,
commercial, or institutional structures.
(“If a building owned by the person
conducting surface mining activities is
leased to another person, the lessee may
sign a waiver relieving the operator from
meeting the airblast limitations of this
paragraph.” 30 CFR 816.65(e)(1) (March
13, 1979, repealed March 8, 1983)
(emphasis added). While the exemption
from numerical ground vibration limits
did not explicitly apply exclusively to
these aforementioned buildings, it is
logical to interpret the exemption in this
fashion, because these buildings were,
and remain currently, the only
structures otherwise subject to the
numerical ground vibration limits set
forth in the Federal regulations. 30 CFR
816.65(j) and 817.65(j) (March 13, 1979,
repealed March 8, 1983). These
provisions were reworded and moved to
30 CFR 816.67(e) and 817.67(e) in 1983;
however, there was no discussion of any
change in meaning to the exemptions
from the manner in which they were
created in 1979. 48 FR at 9802—3 (March
8, 1983). Therefore, we believe the
“permittee-owned” exemption applies
only to dwellings, public buildings,
schools, churches, commercial or
institutional structures, and not to other
structures, such as water towers,
pipelines, other utilities, tunnels, dams,

impoundments, and underground
mines, for which there must be site-
specific numerical ground vibration
limitations that are proposed by the
operator in the blasting plan and
approved by the regulatory authority. 30
CFR 816.67(d)(1).

However, the State’s proposed
definition of “other structure” does not
include structures owned, operated, or
built by the permittee for the purpose of
carrying out surface mining operations.
Therefore, structures such as pipelines,
dams, impoundments, or underground
mines that are owned, operated, or built
by the permittee, whether within or
outside the permit area, would be
exempted from the ground vibration
limits that apply, under CSR 199-1—
3.7a., to “other structures.” As such, the
definition would render the State’s
program less effective than the Federal
regulations at 30 CFR 816.67(d)(1) and
817.67(d)(1), which contains no
exemption from ground vibration limits
for structures owned, operated, or built
by the permittee. For this reason, we are
not approving the last sentence of the
definition of other structure at CSR 199—
1-2.27, which states that “[t]he term
does not include structures owned,
operated, or built by the permittee for
the purpose of carrying out surface
mining operations.”

At Subsection 2.35, the definition of
“Secretary”’ is substantively identical to
former Subsection 2.23 and means the
Secretary of the Department of
Environmental Protection or the
Secretary’s authorized agent. We find
that the proposed change at Subsection
2.35 is no less effective than the Federal
requirements with respect to the State
regulatory authority as set forth at 30
CFR 700.5, and it can be approved.

At Subsection 2.36, “Structure” is
amended and means ‘““a protected
structure” or “other structure,” which is
any manmade structure within or
outside the permit areas and which
includes, but is not limited to,
dwellings, outbuildings, commercial
buildings, public buildings, community
buildings, institutional buildings, gas
lines, water lines, towers, airports,
underground mines, tunnels, and dams.
In addition, the term does not include
structures built and/or utilized for the
purpose of carrying out the surface
mining operation. We find the revision
to the definition of structure at
Subsection 2.36 to be consistent with
the Federal requirements pertaining to
structures at 30 CFR 816,67(d) and
817.67(d), and the revision is approved.

However, we are taking this
opportunity to re-examine the
exemption for structures built and/or
utilized for the purpose of carrying out
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the surface mining operation at CSR 38—
2—-2.119 and 199-1-2.36. While this
exemption was approved on January 21,
1981, as part of the original program
approval (46 FR 5915), we now believe
it must be disapproved, for the same
reasons that we are disapproving a
similar exemption to the definition of
“other structure,” as discussed above in
this finding. The reason for our change
in position is that we did not believe,
until West Virginia submitted the
definition of “other structures” in this
amendment, that the State intended to
exempt non-building type structures,
such as gas lines, water lines, towers,
airports, underground mines, tunnels, or
dams from ground vibration limits. We
now have reason to believe, however,
that the exemptions in the definitions of
“structure’” and “‘other structure” will
apply to these structures. Therefore, we
are revoking our prior approvals and are
not approving the following sentences
in the State’s definitions of “structure”
at CSR 38-2-2.119 and 199-1-2.36:
“The term does not include structures
built and/or utilized for the purpose of
carrying out the surface mining
operation.”

At Subsection 2.37, “Supervised a
Blasting Crew” is amended and means
a person that is responsible for the
conduct of a blasting crew(s) and/or that
the crew(s) is directed by that person.
Though it has no Federal counterpart,
the revised definition of supervised a
blasting crew at Subsection 2.37 is no
less effective than the Federal
requirements relating to blasters at 30
CFR 816.61 and 817.61, and it is
approved.

At Subsection 2.38, “Surface Mine
Operations” is amended and means all
areas of surface mines, and surface area
of underground mines (including shafts
and slopes), areas ancillary to these
operations, and the reclamation of these
areas, including adjacent areas ancillary
to the operations, i.e., preparation and
processing plants, storage areas, shops,
haulageways, roads, and trails, which
are covered by the provisions of W. Va.
Code 22-3-1 et seq., and rules
promulgated under that article. As
discussed in the December 10, 2003,
Federal Register notice, OSMRE
approved the State’s previous definition
with the understanding that it only
intends to exclude “underground
workings” from the definition of surface
mine and surface area of underground
mines (68 FR 68724, 68729). The
revised definition of “surface mine
operations’” at proposed Subsection 2.38
resolves our earlier concern. We find
Subsection 2.38 to be no less effective
than the Federal definition of surface

coal mining operations at 30 CFR 700.5,
and the revision is approved.

At Subsection 2.39, “Worked on a
Blasting Crew”’ is amended and means
that a person has first-hand experience
in storing, handling, transporting, and
using explosives, and has participated
in the loading, connecting, and
initiation processes of blasting, and has
experience in blasting procedures, and
preparation of blast holes. While it has
no direct Federal counterpart, the
revised State definition of “worked on
a blasting crew” at Subsection 2.39 is no
less effective than the Federal blasting
requirements at 30 CFR 816.61 and
817.61 and is approved.

19. CSR 199-1-3.2 Blasting Plans

Subparagraph 3.2.a.5, regarding
blasting plans, is amended by adding
language to minimize, not reduce, dust
outside the permit area. Though it has
no direct Federal counterpart, the
proposed State revision at Subparagraph
3.2.a.5 is consistent with the Federal
blasting plan requirements at 30 CFR
780.13, and it is approved.

Subdivision 3.2.b, regarding blasting
plans, is amended by requiring that the
person conducting the review must be
experienced in common blasting
practices used on surface mining
operations and must be a certified
inspector. In addition, the reviewer will
take into consideration the proximity of
individual dwellings, structures, or
communities to the blasting operations.
These two new requirements have no
direct Federal counterparts; however,
we find that the proposed State
revisions at Subdivision 3.2.b are
consistent with the Federal blasting
plan requirements at 30 CFR 780.13,
and the revisions are approved.

Subdivision 3.2.c is amended to
provide that the blasting plan must also
contain an inspection and monitoring
procedure to ensure that all blasting
operations are conducted to minimize,
not eliminate, to the maximum extent
technically feasible, adverse impacts to
the surrounding environment and
surrounding occupied dwellings. In
addition, this subdivision is amended to
provide that all seismographs used to
monitor airblast or ground vibrations or
both must comply with the International
Society of Explosives Engineers (ISEE)
Performance Specifications for Blasting
Seismographs. The ISEE standards
referenced in the revised State rule
include the ISEE Performance
Specification for Blasting Seismographs
copyright 2000 and the ISEE Field
Practices Guidelines for Blasting
Seismographs copyright 1999, which is
referenced therein. Copies of the ISEE
Performance Specifications and the

Field Practice Guidelines have been
included in the administrative record
and are available for public review
(Administrative Record Number WV-
1503A). We find that the proposed
revisions at Subdivision 3.2.c are
consistent with the Federal blasting
plan requirements at 30 CFR 780.13(a)
and (b), and the revisions are approved.

Subdivision 3.2.d is amended to
provide that for operations where a
blasting related notice of violation
(NOV) or cessation order (CO) has been
issued, the Secretary must review the
blasting plan as soon as possible and no
later than thirty (30) days of final
disposition of the NOV or CO. As
currently written, the subdivision
requires only that the plan be reviewed
within 30 days of final disposition of
the NOV or CO, without the additional
requirement that the plan be reviewed
““as soon as possible.” While there is no
specific Federal counterpart to this
revision, we find that the proposed State
revision at Subdivision 3.2.d is no less
effective than the Federal requirements
at 30 CFR 816.61(d)(5) and 817.61(d)(5),
and it is approved.

Subdivision 3.2.e relating to the
review of a blasting plan where an
enforcement action has been taken by
the State is deleted in its entirety. The
provisions to be deleted provide:
“Where a notice of violation (NOV) or
cessation order (CO) has been issued;
the Office must review the blasting plan
within thirty (30) days of final
disposition of the NOV or CO. This
review will focus on the specific
circumstances that led to the
enforcement action. If necessary, the
Secretary may require that the blasting
plan be modified to insure all
precautions are being taken to safely
conduct blasting operations.” The
requirements at Subdivision 3.2.e are
redundant with those at Subdivision
3.2.d. Therefore, we approve of the
deletion of these requirements.

20. CSR 199-1-3.3 Public Notice of
Blasting Operations

Subparagraph 3.3.a, relating to public
notice of blasting operations, is
amended by requiring that at least ten
(10) days, but not more than thirty (30)
days, prior to commencing any blasting
operations that detonate five (5) pounds
or more of explosives at any given time,
the operator must publish a blasting
schedule in a newspaper of general
circulation in all the counties of the
proposed permit area. The operator
must republish and redistribute the
schedule at least every twelve months in
the same manner above. In addition,
new language provides that the
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permittee must retain proof of
publication.

We find the revisions to the State’s
blasting schedule requirements at
Subdivision 3.3.a to be no less effective
than the Federal blasting schedule
requirements at 30 CFR 816.64(b), and
the revisions are approved.

At Subparagraph 3.3.b.1, existing
language is deleted, and new language
is added related to the placement of
signs for “Blasting Areas” at the edge of
any site that is within 100 feet of any
public road and where any road
provides access to the blasting area.

We find the revised State provision
regarding blasting signs at Subparagraph
3.3.b.1 to be substantively identical to,
and, therefore, no less effective than the
Federal blasting requirements at 30 CFR
816.66(a)(1) and 817.66(a)(1), and it is
approved.

At Subparagraph 3.3.b.2, existing
language is deleted, and new language
is added for the placement of signs at all
entrances to the permit area from public
roads for warnings of explosives in use.
The sign must also contain a list of the
meanings for signals used to give the all-
clear and blast warnings and also
explain blasting areas and charged
holes.

We find the revised State provision
regarding blasting signs at Subparagraph
3.3.b.2 to be substantively identical to,
and, therefore, no less effective than the
Federal blasting requirements at 30 CFR
816.66(a)(2) and 817.66(a)(2), and it is
approved.

21. CSR 199-1-3.4 Surface Blasting at
Underground Mines

This amendment proposes to add a
new Subdivision, 3.4.b, regarding the
regulation of surface blasting at
underground mines.

This provision is intended to clarify
the applicability of State’s blasting
requirements in the development of
shafts and slopes associated with
underground mining activities. The
proposed requirement is intended to
resolve past confusion regarding the
State’s responsibility in regulating
underground blasting activities relating
to the development of shafts and slopes
and to clearly provide how the State’s
Surface Mining Blasting Rule applies
with regard to such development.

We find that the new State provision
at Subdivision 3.4.b is no less effective
than the Federal requirements
regulating surface blasting activities
incident to underground coal mining
activities at 30 CFR 817.61, and it is
approved. To ensure compliance with
the monitoring obligations under
Subdivision 3.4.b, we recommend that
the State require the blaster to maintain

a blasting log on a daily basis and
conduct regular monitoring of ground
vibration and airblast limits through the
use of a seismograph, etc. during the
development of the shaft or slope until
it intersects the coal seam to be mined.

22. CSR 199-1-3.5 Blast Record

Subdivision 3.5.a is amended to
require that the blasting log book be on
forms formatted in a manner prescribed
by the Secretary. We find the proposed
amendment at Subdivision 3.5.a to be
no less effective than the Federal
blasting requirements at 30 CFR 816.68
and 817.68, and it is approved.

Subdivision 3.5.c is amended to
provide that the blasting log must
contain, at a minimum, but not limited
to, the following information:

e Subparagraph 3.5.c.1 is amended to
require the name of the company
conducting blasting;

e Subparagraph 3.5.c.2 is amended to
require the Article 3 permit number and
shot number;

e Subparagraph 3.5.c.4 is amended to
require the identification of nearest
protected structure and nearest other
structure not owned or leased by the
operator, and indicate the direction and
distance, in feet, to both such structures;

e Subparagraph 3.5.c.5 is amended to
require estimated wind direction and
speed;

e Subparagraph 3.5.c.6 is amended by
adding a proviso to identify material
blasted, including rock type and
description of conditions;

e Subparagraph 3.5.c.9 is amended to
require a description of different
quantities of explosives used;

e Subparagraph 3.5.c.14 is amended
to require type and length of decking;

e Subparagraph 3.5.c.15 is amended
to require a description of use of
blasting mats or other protective
measures used;

e Subparagraph 3.5.c.16 is amended
to require the quantities of delay
detonators used;

e Subparagraph 3.5.c.17 is amended
by adding the words “when required”
in relation to seismograph records and
air blast records;

e Subparagraph 3.5.c.17.A is
amended to require that seismograph
and air blast readings include trigger
levels, frequency in Hz, and full
waveform readings, all of which must be
attached to the blast log;

e Subparagraph 3.5.c.17.B is
amended to require the name of person
who installed the seismograph, as well
as the name of person taking the
readings;

e Subparagraph 3.5.c.17.D is
amended to require certification of
annual calibration in addition to, rather

than in lieu of, submitting the type of
instrument, its sensitivity and
calibration signal;

e Subparagraph 3.5.c.18 is amended
to require that the shot location be
identified with use of blasting grids as
found on the blast map, GPS, or other
methods as defined by the approved
blast plan;

e Subparagraph 3.5.c.19 is amended
by deleting the requirement for a sketch
of the delay pattern for all decks and to
require a detailed sketch of delay
pattern, including the detonation timing
for each hole or deck in the entire blast
pattern, borehole loading configuration,
north arrow, distance and directions to
structures; and

e Subparagraph 3.5.c.20 is amended
to require the reasons and conditions to
be noted in the blasting log for misfires,
any unusual event, or violation of the
blast plan.

We find that all of the proposed State
revisions at Subdivision 3.5.c regarding
information to be contained in a blasting
log, are no less effective than the
Federal blast record requirements at 30
CFR 816.68 and 817.68, and the
revisions are approved.

23. CSR 199-1-3.6 Blasting Procedures

Subparagraph 3.6.b.2 is amended to
require that all approaches to the blast
area remain guarded until the blaster
signals the ““all clear.” We find that the
proposed revision to the State’s safety
precaution requirements at
Subparagraph 3.6.b.2 is no less effective
than the Federal requirements at 30 CFR
816.66 and 817.66, and it is approved.

Subparagraph 3.6.c.1 regarding
airblast limits is amended to provide
that the maximum level in Hz be no
more than —3dB. In addition, Footnote
1 was added to clarify that airblast is a
flat response from 4 to 125 Hz range;
and at 2 Hz airblast, the microphone can
have an error of no more than —3dB.
Footnote 2 was added to clarify that the
use of the frequency limits of 0.1 Hz or
lower—flat response or C-weighted—
slow response requires the Secretary’s
approval.

The +/— 3 dB requirement in the
Federal rules at 30 CFR 816.67(b)(1)(i)
and 817.67(b)(1)(i) defines the frequency
response limit of the measuring
instruments and not the accuracy of the
measuring system. It is not a tolerance
allowed to the operator in meeting the
standard, but rather an instrument
manufacturing standard. For example,
an instrument with a 2 Hz lower
frequency range would be allowed to
have no more or less than a 3 dB
variance from the actual sound level
present at 2 Hz to define the lower range
of the system. In other words, if the
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microphone input sound was 133 dB at
2 Hz, the reported value could be
between 130 and 136 dB and the
instrument could be specified to have a
lower frequency response of 2 Hz. This
value, either high or low, is then
digitally adjusted to the actual sound
level present (133 dB). Furthermore, all
microphones that are part of blasting
seismographs manufactured today are in
compliance with the ISEE Performance
Specifications for Blasting
Seismographs. This standard defines the
lower response frequency of the system
as being 3 dB down (—3 dB) at 2 Hz.
No blasting seismographs currently
manufactured define the lower
frequency response with the +3 dB
criteria. The State specifies that the
lower frequency response be down 3 dB
(—3dB) only. By specifying the low end
value only, the State rule is no less
effective than the Federal rule because
the specification for defining the lower
response range is within the range
specified by OSMRE, and it is within
the current industry standard.
Therefore, we find that the proposed
revisions, including Footnotes 1 and 2,
at Subparagraph 3.6.c.1 are not
inconsistent with the Federal airblast
requirements at 30 CFR 816,67(b)(1)(i)
and 817.67(b)(1)(i), and the revisions are
approved.

Subparagraph 3.6.c.3 is amended to
require that all seismic monitoring
follow the ISEE Field Practice
Guidelines for Blasting Seismographs,
unless otherwise approved in the
blasting plan. We find that the proposed
State revision regarding seismic/airblast
monitoring is no less effective than the
Federal blasting requirements at 30 CFR
816.67(b)(2) and 817.67(b)(2), and it is
approved.

Subdivision 3.6.g is amended to
provide that blasting within five
hundred (500) feet of an underground
mine not totally abandoned requires the
concurrence of the Secretary and the
West Virginia Office of Miners Health
Safety and Training, in addition to the
operator of the underground mine and
the Mine Safety and Health
Administration. We find the proposed
State revision at Subdivision 3.6.g
renders that provision substantively
identical to, and, therefore, no less
effective than, the Federal requirements
at 30 CFR 780.13(c) regarding blasting
near underground mines. Thus, it is
approved.

However, WVDEP is proposing to
delete existing provisions in its Surface
Mining Reclamation Regulations at CSR
38—2-6.5.h that mirror those in CSR
199-1-3.6.g, but which, in addition,
also provide: “The Secretary may
prohibit blasting on specific areas where

it is deemed necessary for the protection
of public or private property or the
general welfare and safety of the
public.” The Federal requirement at 30
CFR 816.64(a) provides that the
regulatory authority may limit the area
covered, timing, and sequence of
blasting if the regulatory authority
determines that such limitations are
necessary and reasonable in order to
protect the public health and safety or
welfare. Because of the Secretary’s
inability to limit blasting under its
proposed Surface Mining Blasting Rule,
we find the proposed deletion of CSR
38-2-6.5.h would render the State
program less effective than the Federal
blasting requirements at 30 CFR 816.61
through 816.68 and 817.61 through
817.68, and, in particular, 30 CFR
816.64(a). Therefore, as stated above in
Finding No. 10, we are not approving
the State’s proposed deletion of existing
Subdivision 6.5.h in its Surface Mining
Reclamation Rules.

Subdivision 3.6.i is amended to
require that all seismic monitoring
follow the ISEE Field Practice
Guidelines for Blasting Seismographs,
unless otherwise approved in the
blasting plan. We find that the proposed
State revision regarding seismic
monitoring is no less effective than the
Federal blasting requirements at 30 CFR
816.67(d)(2) and 817.67(d)(2), and it is
approved.

Subdivision 3.6.1 is amended by
adding a reference to 3.6.i in relation to
the maximum airblast and ground
vibration standards that do not apply to
structures owned by the permittee and
leased or not leased to another person.
We find that the proposed State revision
regarding airblast and ground vibration
standards at Subdivision 3.6.1 is not
inconsistent with the Federal blasting
requirements at 30 CFR 816.67(e) and
817.67(e), and it is approved.

24. CSR 199-1-3.7 Blasting Control for
“Other Structures”

Subdivision 3.7.a is amended by
adding language to require that all
“other structures” in the vicinity of the
blasting area be protected from damage
by the limits specified in paragraph
3.6.c.1 subdivisions 3.6.h. and 3.6.i. of
this rule, unless waived in total or in
part by the owner of the structure. In
addition, the waiver of the protective
[limits] sic may be accomplished by the
establishment of a maximum allowable
limit on ground vibration or air blast
limits or both for the structure in the
written waiver agreement between the
operator and the structure owner. The
waiver may be presented at the time of
application in the blasting plan or
provided at a later date and made

available for review and approval by the
Secretary. All waivers must be acquired
before any blasts may be conducted [as]
sic designed on that waiver. Language
requiring that the operator specify the
waiver in the blasting plan and that the
Secretary approve the waiver is being
deleted. In addition, language providing
for alternative maximum allowable
limits is being deleted. Given the
proposed revisions, the existing
language is redundant and appears
unnecessary, so it is being deleted by
the State.

The Federal regulations specifically
set airblast limits for protected
structures outside the permit area but
not for “other structures.” In addition,
they require, at 30 CFR 816.67(a) and
817.67(a), that blasting be conducted so
as to prevent damage to public or
private property outside the permit area.
However, the Federal regulations at 30
CFR 816.67(d) and 817.67(d) require
that maximum ground vibration limits
be established for both protected and
“other structures.”” Because the
proposed State revision requires, with
respect to “other structures,”
compliance with the airblast and ground
vibration limits for protected structures,
the establishment of alternative
maximum allowable ground vibration or
airblast limits, or both where the owner
waives those limits, we find the
revisions to Subdivision 3.7.a. to be no
less effective than the Federal blasting
requirements at 30 CFR 816.67(d) and
817.67(d), and the revisions are
approved. However, to minimize
confusion, we recommend that the State
correct the two apparent typographical
errors identified above in brackets.

25. CSR 199-1-3.8 Pre-Blast Surveys

The State’s statutory provisions at W.
Va. Code 22—3—13a currently requires
that an operator or his designee must
make, in writing, notifications to all
owners and occupants of man-made
dwellings or structures that the operator
or his designee will perform pre-blast
surveys. To ensure consistency with the
statutory requirement, WVDEP is
proposing to amend Subdivision 3.8. by
adding language to provide that at least
thirty days prior to commencing
blasting, an operator or his designee
must notify in writing, all owners and
occupants of manmade dwellings or
structures that the operator or the
operator’s designee will perform pre-
blast surveys. In addition, language is
added to require that attention be given
to documenting and establishing the
pre-blasting condition of wells and
other water systems, and deleting the
word “special” from the requirement
that “special” attention be given to the
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pre-blasting condition of wells and
other water systems. We find that the
State’s proposed pre-blast survey
requirements at Subdivision 3.8.a are no
less stringent than and no less effective
than the Federal pre-blast survey
requirements at SMCRA section
515(b)(15)(E) and 30 CFR 816.62(a) and
817.62(a), respectively, and the
proposed revisions areapproved.

Subdivision 3.8.b is amended by
adding language to require: “Surveys
requested more than ten (10) days before
the planned initiation of the blasting
must be completed and submitted to the
Secretary by the operator before the
initiation of blasting.” We find that the
proposed pre-blast survey requirement
at Subdivision 3.8.b is substantively
identical to, and therefore, no less
effective than, the Federal pre-blasting
survey requirements at 30 CFR 816.62(e)
and 817.62(e), and it is approved.

26. CSR 199-1-3.9 Pre-Blast Surveyors

Subdivision 3.9.a is amended to
require that, at a minimum, individuals
applying as a pre-blast surveyor must
possess a high school diploma and have
a combination of at least two (2) of the
following:

3.9.a.1
surveys, or

3.9.a.2 technical training in a
construction or engineering related field, or

3.9.a.3 other related training deemed
equivalent by the Secretary.

experience in conducting pre-blast

In addition, language was added to
clarify that all applicants must complete
the pre-blast surveyor training provided
by the Secretary prior to approval to
conduct pre-blast surveys. The Secretary
may establish a fee for approval and
training of pre-blast surveyors. Language
is being deleted that provides that
experience working as a pre-blast
surveyor may be acceptable in lieu of
the education requirement.

Subdivision 3.9.c is amended to
clarify that every three (3) years after
meeting initial qualifications for
performing pre-blast surveys, those
individuals that have met the
requirements of Subdivision 3.9.a. of
this rule must submit a written
demonstration of qualifications of
ongoing experience performing pre-blast
surveys. In addition, language was
added to provide that those individuals
who have no ongoing experience must
attend the training required in 3.9.a.,
and all applicants for re-approval must
attend a minimum of four (4) hours
continuing education training in a
subject area relative to knowledge
required for conducting pre-blast
surveys. Furthermore, the Secretary
must approve the training programs.

Subdivision 3.9.d is amended by
adding language to require that
individuals who assist in the collection
of information for pre-blast surveys
must complete, or be registered for, the
pre-blast surveyor training provided by
the Secretary in 3.9.a. Those registered
to attend the next available training on
the pre-blast survey requirements may
assist in the collection of information
for a period of no more than three (3)
months if under the direct supervision
of an approved pre-blast surveyor. The
Secretary must maintain a list of all
those individuals who have completed
the pre-blast survey requirement
training. Subdivision 3.9.d is also
amended by deleting language that
provides that an individual, who is not
an approved pre-blast surveyor, may
conduct pre-blast surveys-working as a
pre-blast surveyor-in-training, only if he
or she has registered to attend pre-blast
surveyor training at the next available
opportunity. Pre-blast surveyors-in-
training may conduct pre-blast surveys
only if he or she is conducting the
survey under the direct supervision of
an approved pre-blast surveyor. The
approved pre-blast surveyor must co-
sign any survey conducted by a pre-
blast surveyor-in-training. Individuals
may work as pre-blast surveyors-in-
training for a period of no more than
three months, prior to becoming
approved pre-blast surveyors.

Subdivision 3.9.e is amended to
provide that the Secretary may
disqualify an approved pre-blast
surveyor and remove the person from
the list of approved pre-blast surveyors,
if the person allows surveys to be
submitted that do not meet the
requirements of W. Va. Code 22-3-13a
and subsection 3.8 of this rule. In
addition, language was added to provide
that any person who is disqualified may
appeal to the Secretary, and if not
resolved, to the Surface Mine Board.

There are no direct Federal
counterparts to these requirements.
However, we find that the proposed
revisions to the State’s pre-blast
surveyor requirements at Subdivisions
3.9.a, 3.9.c, 3.9.d, and 3.9.e are not
inconsistent with SMCRA section
515(b)(15) concerning the use of
explosives, the Federal regulations at 30
CFR 816.61, 816.62, 817.61, and 817.62
concerning use of explosives and pre-
blasting surveys, and 30 CFR 850.13,
850.14, and 850.15 concerning training,
examination, and certification of
blasters. Therefore, they are approved.

27. CSR 199-1-3.10 Pre-Blast Survey
Review

Subdivision 3.10.f is amended by
adding language to provide that all

persons employed by the Secretary,
whose duties include review of pre-blast
surveys and training of pre-blast
surveyors, must meet the requirements
for pre-blast surveyors as set forth in
section 3.9. This provision is to ensure
that State employees or contractors who
review pre-blast surveys or train pre-
blast surveyors have the same training,
qualifications, and experience as
individuals who actually perform pre-
blast surveys within the State.

The Federal rules lack specific
provisions concerning individuals who
review pre-blast surveys or train pre-
blast surveyors. However, we find that
the proposed addition of Subdivision
3.10.f. is not inconsistent with SMCRA
section 515(b)(15) concerning the use of
explosives, the Federal regulations at 30
CFR 816.61, 816.62, 817.61, and 817.62
concerning use of explosives and pre-
blasting surveys, and 30 CFR 850.13,
850.14, and 850.15 concerning training,
examination, and certification of
blasters. Therefore, it is approved.

We must also note that our previous
concern regarding the confidentiality
provision at Subdivision 3.10.d which
limits the use of pre-blast surveys for
only evaluating blasting claims is still
valid, and the approval of that
requirement is still limited to the extent
described in our December 10, 2003,
Federal Register notice (68 FR 68731).
We approved this provision with the
understanding that the phrase, “only
used for evaluating damage claims”
does not preclude the use of pre-blast
surveys to support the issuance of
notices of violations, cessation orders,
civil penalties or other forms of
alternative enforcement action under
WVSCMRA and its implementing
regulations to achieve the repair of
blasting damage and thus resolve a
damage claim.

28. CSR 199-1-4.1 Blaster
Certification Requirements

Subdivision 4.1.a is amended to
require that each person acting in the
capacity of a blaster and responsible for
the blasting operation be certified by the
Secretary.

Subdivision 4.1.b is amended to
require that each applicant for
certification be a minimum of twenty-
one (21) years old. In addition, new
language was added to provide that
“[alpplicants who have blasting
experience prior to the last three years,
with documentation, may be considered
by the Secretary on a case-by-case basis
as qualifying experience for initial
certification and re-certification;
provided the [retraining] requirements
of 4.6.c. apply.”
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Subdivision 4.1.c is amended to state
that the application for certification be
on forms prescribed by the Secretary.

There are no direct Federal
counterparts to these requirements.
However, we find that the proposed
revisions to the State’s blaster
certification requirements at
Subdivisions 4.1.a, 4.1.b, and 4.1.c are
not inconsistent with the Federal blaster
certification requirements at 30 CFR
816.61(c), 817.61(c), 850.12(b), and
850.14(a)(2), and the revisions are
approved.

29. CSR 199-1-4.2 Training

Subsection 4.2 is amended by adding
language to provide that the training
program will consist of the West
Virginia Surface Mine Blasters Self-
Study Guide Course and a classroom
review of the self-study guide course.
Completion of the classroom review part
of the training program may not be
required for first time applicants.
Furthermore, applicants for certification
or applicants for re-certification, who
cannot document the experience
requirements specified in Subdivision
4.1.b. of this rule, must complete the
West Virginia Surface Mine Blasters
Self-Study Guide.

Subdivision 4.2.a is amended to
provide that, prior to certification, all
applicants, not just those who choose
self-study, attend a two (2) hour
Blaster’s Responsibilities training
session addressing certified blasters’
responsibilities and the disciplinary
procedures contained in subsections 4.9
and 4.10 of this rule.

We find that the proposed State
revisions to Subsection 4.2 and
Subdivision 4.2.a are no less effective
than the Federal blaster certification
requirements at 30 CFR 850.12(b) and
850.13(a), and the revisions are
approved.

30. CSR 199-1-4.3 Examination

Subdivision 4.3.b is amended to
clarify that the examination for certified
blaster consists of three parts.

Subdivision 4.3.d is amended to state
that any person who fails to pass any
part of the exam on the second attempt
or every other subsequent attempt must
certify that he/she has taken or retaken
the classroom review training program
described in subsection 4.2 of this rule
prior to applying for another
examination.

There are no direct Federal
counterparts to these requirements.
However, we find that proposed State
revisions to Subdivisions 4.3.b and 4.3.d
are not inconsistent with the Federal
certified blaster examination

requirements at 30 CFR 850.14, and the
revisions are approved.

31. CSR 199-1-4.5 Conditions or
Practices Prohibiting Certification

Subdivision 4.5.d is amended by
adding language to provide that persons
who have had their blasters certification
suspended or revoked in any other state
may be required to show cause as to
why they should be considered for
certification. As specifically written, the
language does not comport directly with
our interpretation of the State’s intent
when combined with the opening
sentence of Subsection 4.5. However, in
an email conversation with the WVDEP
(Administrative Record Number WV—
1514), the State indicated the language
should read: ““Has had their blaster’s
certification suspended or revoked in
any other state. The blasters may be
required to show cause as to why they
should be considered for certification.”
Basically, West Virginia will not certify
or re-certify anyone who has had their
certification in another state suspended
or revoked without them showing cause
why West Virginia should certify them.

Therefore, while there is no specific
Federal counterpart to this State
requirement and with this
understanding in mind, we find that the
proposed revision to Subdivision 4.5.d
is not inconsistent with the Federal
requirements concerning blaster
certification at 30 CFR 850.15(b), and it
is approved. However, we recommend
that the WVDEP revise the language in
Subdivision 4.5.d to match our
understanding as provided in the
conversation record mentioned above.

32. CSR 199-1-4.6 Retraining

Subdivision 4.6.c is amended to
clarify that an applicant for
recertification who does not meet the
experience requirements of Subdivision
4.1.b of this rule must take the training
course defined in section 4.2.

While there is no direct Federal
counterpart to this requirement, we find
that the proposed revision to
Subdivision 4.6.c is not inconsistent
with the Federal blaster training
requirements at 30 CFR 850.13(a) and
the Federal blaster recertification
requirements at 30 CFR 850.15(c), and it
is approved.

33. CSR 199-1-4.7 Blaster’s Certificate

Subdivision 4.7.d is amended by
adding language to clarify that a
certified blaster must not take any
instruction or direction on blast design,
explosives loading, handling,
transportation and detonation from a
person not holding a West Virginia
blaster’s certificate, if such instruction

or direction may result in an unlawful
act, or an improper or unlawful action
that may result in unlawful effects of a
blast. In addition, a person not holding
a West Virginia blaster’s certification
who requires a certified blaster to take
such action may be prosecuted under
W. Va. Code 22—3-17(c) or (i). While
these revisions have no direct Federal
counterparts, we find that they are not
inconsistent with Federal requirements
concerning blaster certification at 30
CFR 850.15, and the revisions are
approved.

34. CSR 199-1-4.9.a Suspension and
Revocation

Subparagraph 4.9.a.2 is amended by
adding language relating to Imminent
Harm Suspension.

Subparagraph 4.9.a.5 is amended by
adding language to provide that any
blaster receiving a suspension or
revocation may appeal the decision to
the Secretary and to the Surface Mine
Board.

While these revisions have no direct
Federal counterparts, we find that they
are not inconsistent with the Federal
requirements concerning the suspension
and revocation of a blaster’s certification
at 30 CFR 850.15(b), and the revisions
are approved.

35. CSR 199-1-4.13 Blasting Crew

Subsection 4.13 is amended to
provide that persons who are not
certified and who are assigned to a
blasting crew, or assist in the use of
explosives, must receive directions and
on-the-job training from the certified
blaster in the technical aspects of
blasting operations, including
applicable state and Federal laws
governing the storage, transportation,
and proper use of explosives. We find
that the proposed State revision at
Subsection 4.13 is no less effective than
the Federal blaster training
requirements at 30 CFR 850.13(a), and it
is approved.

36. CSR 199-1-4.14 Reciprocity With
Other States

Subsection 4.14 is amended by adding
language to clarify that reciprocity is a
one-time only process. New language is
also added to clarify: “Any blaster who
has been issued a certification through
reciprocity and fails to meet the
recertification requirements will be
required to reexamine and may be
required to provide refresher training
documentation, as per Subdivision
[section] 4.6.a of this rule.”

There is no Federal counterpart to the
proposed State revision. However, all
State coal mining regulatory programs
are subject to the same minimum
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Federal blasting standards. Therefore,
we find that the proposed State revision
at Subsection 4.14 regarding reciprocity
with other States is not inconsistent
with the Federal requirements at section
719 of SMCRA and 30 CFR part 850
regarding the training, examination, and
certification of blasters, and it is
approved.

37. CSR 199-1-5.2 Filing a Blasting
Damage Claim

Subdivision 5.2.a is amended to
clarify that only a certified inspector
will be assigned to conduct a field
investigation to determine the initial
merit of the damage claim and what
such an investigation by a certified
inspector is to include.

There is no Federal counterpart to the
proposed State revision. However, we
find that the revised requirement at
Subdivision 5.2.a is not inconsistent
with the Federal blasting requirements
at 30 CFR 816.61 through 816.68 and
817.61 through 817.68, and it is
approved.

Subparagraph 5.2.a.3 is amended to
require that the inspector will make a
written report on the investigation that
describes the nature and extent of the
alleged damage, taking into
consideration the condition of the
structure, observed defects, or pre-
existing damage that is accurately
indicated on a pre-blast survey,
conditions of the structure that existed
where there has been no blasting
conducted by the operator, or other
reliable indicators that the alleged
damage actually pre-dated the blasting
by the operator.

In addition, language was deleted and
added to clarify that the inspector will
make one of the following initial
determinations and notify the claims
administrator, make a recommendation
on the merit of the claim, and supply
such information that the claims
administrator needs to sufficiently
document the claim:

5.2.a.3.A. There is merit that blasting
caused the alleged damage; or

5.2.a.3.B. There is no merit that blasting
caused the alleged damage.

5.2.a.3.C. The determination of merit as
to whether blasting caused or did not cause
the alleged damage cannot be made.

The former Subparagraph 5.2.a.5 has
been moved to Subparagraph 5.2.a.6 and
is also amended to clarify that the
determination as to the merit of a claim
is to be made by the inspector.

Under the revised procedures, a
certified inspector will investigate any
claim alleging blasting damage; make an
initial determination and notify the
claims administrator; make a
recommendation on the merit of the

claim; and provide the claims
administrator information to sufficiently
document the claim. As revised, the
inspector will initially determine
whether or not there is merit that
blasting caused the alleged damage. In
addition, Subparagraph 5.2.a.3.C allows
for the possibility that the determination
of merit as to whether blasting caused

or did not cause the alleged damage
cannot be made. As proposed, a
certified inspector will have three
options to choose from with respect to
the merit of a claim.

We are approving these provisions
with the understanding that only the
certified inspector will make the
determination regarding the fact of
violation and the claims administrator/
adjuster is primarily responsible for
determining the award amount due to
the blasting damage. In situations where
the determination of merit cannot be
made, it is the adjuster’s responsibility
under Subparagraph 5.4.e to make a
preliminary determination of merit and
the claims administrator’s responsibility
under Subparagraph 5.3.d to make a
final determination on the merit and
loss value of the claim. Regardless, in all
instances, it is the certified inspector’s
responsibility to make the
determination regarding the fact of
violation and to take appropriate
enforcement action when necessary. In
an email communication with OSMRE
(Administrative Record Number WV—
1514), the State confirmed that: “In
cases where damage is found to exist, it
is the inspector’s duty to write the
violation. The Secretary will still be the
one who ultimately decides if damage
occurs based on the information
provided when the claims administrator
or the adjuster is involved.”

Based upon this understanding, we
find that the State’s revised blasting
damage claims procedures at
Subparagraphs 5.2.a.3 and 5.2.a.6. are
consistent with the Federal inspection
requirements at SMCRA section 517 and
30 CFR part 842 and are the same as or
similar to the Federal enforcement and
penalties procedures at SMCRA sections
518 and 521 and 30 CFR parts 840, 845,
846, and 847. Therefore, these revisions
are approved.

The provisions formerly contained at
Subparagraphs 5.2.a.3.C and 5.2.a.4.
have been moved to Subparagraphs
5.2.a.4 and 5.2.a.5, respectively. In these
revised provisions, the word “Office”
has been changed to “Secretary,” and
cross-references to other provisions
have been amended appropriately.

We initially approved these
provisions on December 10, 2003, with
the understanding that, if the property
owner declines to participate in the

claims process, the State could conclude
its involvement in that process, but the
WVDEP would not be precluded from
issuing a blasting-related notice of
violation, cessation order, or taking
other enforcement actions where
blasting-related violations that cause
property damage have occurred (68 FR
68735). We continue to maintain that
the conclusion of the State’s
involvement, as provided by revised
Subparagraphs 5.2.a.4.A and 5.2.a.5, is
limited to the blasting claims process
and not the State’s enforcement process.
Therefore, it is with this understanding
that we are able to find that the revised
State provisions at Subparagraphs
5.2.a.4.A and 5.2.a.5 regarding the
blasting damage claims process are not
inconsistent with SMCRA and the
Federal regulations, and the revisions
are approved.

38. CSR 199-1-6 Arbitration for
Blasting Damage Claims

Subsection 6.1, relating to the listing
of arbitrators, is amended by adding
language to provide that once a year the
Environmental Advocate, and industry
representatives (selected by the West
Virginia Coal Association, Inc.) may
move to strike up to twenty-five percent
(25%) of the list, with cause.

In addition, Subsection 6.4 is
amended by adding language to require
the parties to arbitration to choose an
arbitrator within fifteen (15) days of
receipt of the notice by the parties.

There are no Federal counterparts to
the proposed State revisions. However,
we find that the proposed revisions at
Subsections 6.1 and 6.4 regarding the
State’s arbitration process are not
inconsistent with the Federal blasting
requirements at section 515(b)(15) of
SMCRA and 30 CFR 816.61 through
816.68 and 817.61 through 817.68, and
the revisions are approved.

39. CSR 199-1-7 Explosive Material
Fees

Subsection 7.2 is amended by adding
language to require copies of blast logs
be submitted as necessary to verify the
accuracy of the report and explosive
material fee calculation made by
operators.

Subsection 7.3 is also amended by
adding language to provide that, for the
purpose of this section, detonators,
caps, detonating cords, and initiation
systems are exempt from the calculation
for explosive material fees. However,
the Secretary may require reporting on
the use of these products.

There are no Federal counterparts to
the proposed State revisions regarding
the explosive material fee. However, we
find that the revised provisions at
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Subsections 7.2 and 7.3 are not
inconsistent with the Federal blasting
requirements at sections 515(b)(15) and
719 of SMCRA, 30 CFR 840.12(b) and 30
CFR 816.61 through 816.68 and 817.61
through 817.68, and the revisions are
approved.

Pursuant to Committee Substitute for
Senate Bill 751, West Virginia proposes
the following amendments to Section
22—3-11 of the WVSCMRA:

40. WVSCMRA 22-3-11 Bonds;
Amount and Method of Bonding;
Bonding Requirements; Special
Reclamation Tax and Funds; Prohibited
Acts; Period of Bond Liability.

This amendment revises Section 22—
3-11 of the WVSCMRA relating to the
State’s alternative bonding system. As
stated in the WVDEP’s April 8, 2008,
letter transmitting the program
amendment, the revisions included in
Committee Substitute for Senate Bill
751 related “generally to the special
reclamation tax by establishing the
Special Reclamation Water Trust Fund;
continuing and reimposing a tax on
clean coal mined for deposit into both
funds; requiring the secretary to look at
alternative programs; and authorizing
Secretary to promulgate legislative rules
implementing the alternative
programs.”

The provisions relating to the creation
of the Special Reclamation Water Trust
Fund and the reinstatement and
increase in the special reclamation tax
to 7.4 cents per ton as contained in
subsections 22—3-11(g) and (h)(1),
respectively, were approved by OSMRE
on an interim basis in a separate Federal
Register notice dated June 16, 2008 (73
FR 33884-33888), and public comments
were later solicited on those provisions.
Pursuant to the Administrative
Procedure Act at 5 U.S.C. 553(b)(3)(B),
we found that good cause existed to
approve the revisions to subsections 22—
3-11(g) and (h)(1) of the WVSCMRA on
an interim basis because requiring
notice and the opportunity for comment
then would have delayed the start of the
collection of the increased special
reclamation tax. Enrolled Committee
Substitute for Senate Bill 751 became
effective on July 1, 2008, and the public
interest in the accomplishment of
prompt and thorough reclamation of
bond forfeiture sites, including water
treatment of discharges there from,
would have been adversely affected if
the 7.4 cents per ton special reclamation
tax had not been collected on and after
that effective date. In any event, the
public still had an opportunity to
comment on the reinstatement and
increase in the special reclamation tax
and on the creation of the Special

Reclamation Water Trust Fund prior to
this decision.

Subsection 22-3-11(a) of the
WVSCMRA is amended by adding
language to provide that the penal
amount of the bond will be for each acre
or fraction of an acre. Formerly, the
provision stated: “[T]he penal amount
of the bond must be for each acre or
fraction ‘thereof.”” The deletion of the
word “‘thereof”” and the addition of the
words “of an acre” do not change the
meaning of the provision, so our
approval of the change is not necessary.

Subsection 22—-3-11(g) of the
WVSCMRA is amended by adding
language to provide that the Special
Reclamation Fund previously created is
continued. In addition, the Special
Reclamation Water Trust Fund is
created within the State Treasury into
and from which moneys will be paid for
the purpose of assuring a reliable source
of capital to reclaim and restore water
treatment systems on forfeited sites. The
moneys accrued in both funds, any
interest earned thereon and yield from
investments by the State Treasurer or
West Virginia Investment Management
Board are reserved solely and
exclusively for the purposes set forth in
WVSCMRA 22-3-11 and 17. The funds
will be administered by the Secretary
who is authorized to expend the moneys
in both funds for the reclamation and
rehabilitation of lands which were
subjected to permitted surface mining
operations and abandoned after August
3, 1977, where the amount of the bond
posted and forfeited on the land is less
than the actual cost of reclamation, and
where the land is not eligible for
abandoned mine land reclamation funds
under W.Va. Code 22—2. The Secretary
will develop a long-range planning
process for selection and prioritization
of sites to be reclaimed so as to avoid
inordinate short-term obligations of the
assets in both funds of such magnitude
that the solvency of either is
jeopardized. The Secretary may use both
funds for the purpose of designing,
constructing, and maintaining water
treatment systems when they are
required for a complete reclamation of
the affected lands described in
Subsection 11(g). The Secretary may
also expend an amount not to exceed
ten percent of the total annual assets in
both funds to implement and administer
the provisions of this article and, as they
apply to the Surface Mine Board, W.Va.
Code 22B-1 and 4.

Previously, the expenditure for water
treatment systems was limited to fees
collected under the Special Reclamation
Fund. Under the proposed revisions,
funds from both the Special
Reclamation Fund and the Special

Reclamation Water Trust Fund can be
used to design, construct, and maintain
water treatment systems on bond
forfeiture sites. We find that the creation
of the Special Reclamation Water Trust
Fund into which moneys will be
deposited for the purpose of designing,
constructing, and maintaining water
treatment systems on bond forfeiture
sites when necessary, and for the
purpose of completing other
reclamation of bond forfeiture sites
within the State affected by mining is no
less stringent than the Federal
alternative bonding requirement at
section 509(c) of SMCRA and no less
effective than the Federal alternative
bonding requirements at 30 CFR
800.11(e), and the revisions are
approved on a permanent basis.

Subsection 22—3-11(h)(1) of the
WVSCMRA is amended by adding
language to provide that, “For tax
periods commencing on and after July 1,
2008, every person conducting coal
surface mining must remit a special
reclamation tax as follows: (A) For the
initial period of twelve months, ending
June 30, 2009, 7.4 cents per ton of clean
coal mined, the proceeds of which will
be allocated by the Secretary for deposit
in the Special Reclamation Fund and
the Special Reclamation Water Trust
Fund; (B) an additional 7 cents per ton
of clean coal mined, the proceeds of
which will be deposited in the Special
Reclamation Fund. The tax will be
levied upon each ton of clean coal
severed or clean coal obtained from a
refuse pile and slurry pond recovery or
clean coal from other mining methods
extracting a combination of coal and
waste material as part of a fuel supply.”
While Senate Bill 751 stated that the
Council was to review and make
recommendations on needed
adjustments to the Legislature, it also
contained a proviso that the tax could
“not be reduced until the Special
Reclamation Fund and Special
Reclamation Water Trust Fund have
sufficient moneys to meet the
reclamation responsibilities of the State
established in this section.” See
WVSCMRA Subsection (h)(1)(B).

Under the proposed changes, the State
reinstated and increased the initial tax
from 7 cents to 7.4 cents per ton of clean
coal mined. The tax was extended by
the Legislature and approved by the
Governor. The proceeds from this tax
are deposited in both the Special
Reclamation Fund and the Special
Reclamation Water Trust Fund. Given
that OSMRE approved these proposed
provisions on an interim bases on June
16, 2009, both the Special Reclamation
Fund and the Special Reclamation Trust
Fund are still in effect. See 73 FR 33884.
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The WVSCMRA also provides for an
additional seven cents per ton of clean
coal mined to be deposited into the
Special Reclamation fund, which was
also to be reviewed and, if necessary,
adjusted annually by the Legislature
upon the recommendation of the
Special Reclamation Fund Advisory
Council.

Because we find the proposed State
revisions at subsection 22—3-11(h)(1) to
be no less stringent than the Federal
alternative bonding requirements at
section 509(c) of SMCRA and no less
effective than the Federal alternative
bonding requirements at 30 CFR
800.11(e), they are approved on a
permanent basis.

Subsection 22—3-11(h)(2) of the
WVSCMRA is amended to clarify that in
managing the Special Reclamation
Program, the Secretary will: (A) pursue
cost-effective alternative water
treatment strategies; and (B) conduct
formal actuarial studies every two years
and conduct informal reviews annually
on both the Special Reclamation Fund
and Special Reclamation Water Trust
Fund.

Under the proposed changes, both the
Special Reclamation Fund and the
Special Reclamation Water Trust Fund
will be reviewed informally on an
annual basis and actuarial studies will
be done every two years. The proposed
revisions are in keeping with the sound
management of an alternative bonding
system. In addition, we find that the
proposed revisions at subsection 22—-3—
11(h)(2) are no less stringent than the
Federal alternative bonding
requirements at section 509(c) of
SMCRA and no less effective than the
Federal alternative bonding
requirements at 30 CFR 800.11(e), and
the revisions are approved on a
permanent basis.

Subsection 22—3-11(h)(3) of the
WVSCMRA is amended to delete
obsolete language relating to tasks that
were to be completed by the Secretary
by December 31, 2005, and adding
additional language.

The proposed tasks outlined in this
section are typical of the kinds of tasks
that are undertaken under an alternative
bonding system. Completion of these
tasks should enable the State to make
adjustments in its alternative bonding
system that will ensure its long-term
financial solvency. We find the
proposed revisions at subsection 22-3—
11(h)(3) to be no less stringent than the
Federal alternative bonding
requirements at section 509(c) of
SMCRA and no less effective than the
Federal alternative bonding
requirements at 30 CFR 800.11(e), and

the revisions are approved on a
permanent basis.

As discussed below, Subsection 22—
3—-11(h)(4) of the WVSCMRA is
amended.

Once the tasks mentioned under
subsection 22—-3-11(h)(3) are completed,
the Secretary is authorized under
subsection 22-3-11(h)(4) to promulgate
legislative rules to implement these
alternative bonding mechanisms. It is
important to note that, pursuant to 30
CFR 732.17(h), any rules pertaining to
the State’s alternative bonding system
will have to be submitted to OSMRE for
approval prior to implementation. As
provided by 30 CFR 732.17(g),
whenever changes to laws or regulations
that make up an approved State program
are proposed by a State, the State must
immediately submit the changes to
OSMRE as an amendment. No such
change to laws or regulations can take
effect for the purposes of a State
program until approved as an
amendment. Because we find the
proposed revisions at subsection 22—3—
11(h)(4) to be no less stringent than the
Federal alternative bonding
requirements at section 509(c) of
SMCRA and no less effective than the
Federal alternative bonding
requirements at 30 CFR 800.11(e), the
revisions are approved on a permanent
basis.

Subsection 22—-3-11(1) of the
WVSCMRA is amended by adding
language to clarify that the Tax
Commissioner will deposit the moneys
collected with the Treasurer of the State
of West Virginia to the credit of the
Special Reclamation Fund and Special
Reclamation Water Trust Fund. Existing
language providing that the moneys in
the fund are to be placed by the
Treasurer in an interest-bearing account
with the interest being returned to the
fund on an annual basis is being
deleted.

As proposed, the State Tax
Commissioner is required to deposit
moneys collected with the State
Treasurer to the credit of both the
Special Reclamation Fund and Special
Reclamation Water Trust Fund. In
addition, language providing for interest
being returned to the fund is being
deleted. In keeping with the other
requirements, it is necessary to allow
moneys collected by the Tax
Commissioner to be deposited with the
Treasurer to the credit of the Special
Reclamation Water Trust Fund. Because
subsection 22—-3-11(g) allows interest to
be earned and credited to both the
Special Reclamation Fund and Special
Reclamation Water Trust Fund, the
provision that is being deleted at
subsection 22—-3-11(1) is redundant and

no longer necessary. Therefore, we find
the proposed revisions at subsection 22—
3-11(1) to be no less stringent than the
Federal alternative bonding
requirements at section 509(c) of
SMCRA and no less effective than the
Federal alternative bonding
requirements at 30 CFR 800.11(e), and
the revisions are approved on a
permanent basis.

Subsection 22—3—-11(m) of the
WVSCMRA is amended by adding the
words “in both funds” at the end of the
sentence. The provision now reads: “At
the beginning of each quarter, the
secretary must advise the State Tax
Commissioner and the Governor of the
assets, excluding payments,
expenditures and liabilities, in both
funds.”

As proposed, the Secretary is required
to notify the Tax Commissioner and the
Governor of the assets and liabilities in
both the Special Reclamation Fund and
the Special Reclamation Water Trust
Fund on a quarterly basis. Given the
creation of the Special Reclamation
Water Trust Fund, it was necessary to
amend the State’s financial reporting
requirements. We find that the proposed
State revisions at subsection 22—-3—
11(m) are no less stringent than the
Federal alternative bonding
requirements at section 509(c) of
SMCRA and no less effective than the
Federal alternative bonding
requirements at 30 CFR 800.11(e), and
the revisions are approved on a
permanent basis.

IV. Summary and Disposition of
Comments

Public Comments

On June 16, 2008, we published a
Federal Register notice announcing our
approval of the reinstatement and
increase in the State’s special
reclamation tax and the creation of the
Special Reclamation Water Trust Fund
on an interim basis. We also asked for
public comments on the proposed
changes (Administrative Record
Number WV-1507). On July 8, 2008, we
announced receipt and requested
comments on the remaining portions of
the proposed State amendment
(Administrative Record Number WV—
1508). One organization, the West
Virginia Coal Association (WVCA),
responded on August 7, 2008
(Administrative Record Number WV—
1512).

The WVCA stated that OSMRE’s
review of Senate Bill 751 (West
Virginia’s approved alternative bonding
system (ABS), known as the Special
Reclamation Fund (SRF)) should be
confined to assuring that the provisions
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of the legislation will not conflict with
other provisions of Federal mining
statutes and regulations. The WVCA
said that any review beyond that, such
as determination as to the adequacy of
funding of the alternative bonding
system (ABS), is improper as provisions
of West Virginia’s Special Reclamation
Fund related to water treatment at bond
forfeiture sites exceed the requirement
of Federal mining statutes and
regulations. The WVCA went on to say
that any action on behalf of WVDEP
regarding water treatment and the
approved State ABS exceeds the
requirements of SMCRA. These
comments are available in their entirety
at www.regulations.gov.

For this specific amendment, we
neither reviewed the financial adequacy
of the State’s ABS nor are we evaluating
the solvency of the ABS with regard to
30 CFR 800.11(e). Our review, at this
time, is limited to the reinstatement of
the 7 cents per ton special reclamation
tax, its increase to 7.4 cents per ton, and
the creation of the Special Reclamation
Water Trust Fund. Further information
regarding our approval of this
component of the amendment is
included in Finding 40. Given the
limited scope of our review, this
comment is beyond the scope of this
decision. However, we want to note that
issues related to use of the ABS to treat
mine drainage discharges from bond
forfeiture sites, as well as the State’s
overall approach to funding its ABS,
were addressed in OSMRE’s initial
approval of the State’s ABS, as
published in the Federal Register on
December 28, 2001 (66 FR 67446—
67451) and May 29, 2002 (67 FR 37610-
37626).

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i)
and section 503(b) of SMCRA, on April
28, 2008, we requested comments on the
amendment from various Federal
agencies with an actual or potential
interest in the West Virginia program
(Administrative Record Number WV—
1505A). Given the publication of our
interim rule in the Federal Register on
June 16, 2008, regarding the State’s
reinstatement of its special reclamation
tax and the creation of the Special
Reclamation Water Trust Fund, we
clarified in a letter dated May 14, 2008,
that OSMRE would be interested in
receiving comments on the proposed
change to the State’s special reclamation
tax and any other revisions to the State’s
alternative bonding system as set forth
in West Virginia Code 22—3—-11(h)(1)
(Administrative Record Number WV—
1509).

We received comments from the U.S.
Department of Energy (DOE) on June 5,
2008 (Administrative Record Number
WV-1506). The DOE acknowledged
receipt of both letters and stated that it
did not have the expertise to analyze the
issues underlying the State’s ABS or to
comment on the other proposed
revisions. Although they offered no
substantive comments, we appreciate
the time and effort that DOE took to
respond to our request.

The Natural Resources Conservation
Service (NRCS), U.S. Department of
Agriculture submitted its response on
June 5, 2008 (Administrative Record
Number WV-1510). The NRCS did not
have any comments on the proposed
changes to the special reclamation tax
and any other proposed changes to the
State’s ABS. Although NRCS also
offered no substantive comments, we
appreciate the time and effort that they
took to respond to our request.

The Mine Safety and Health
Administration (MSHA), U.S.
Department of the Interior, submitted its
comments on June 12, 2008
(Administrative Record Number WV—
1511). MSHA acknowledged that some
of the changes to the State’s blasting and
reclamation requirements are more
restrictive than current MSHA
standards, and the proposed revisions to
the State’s requirements for sediment
control and water retention structures
are newer and, in some instances, more
stringent than MSHA standards.
According to MSHA, because mine
operators must comply with the more
stringent standard, they had no
concerns regarding the proposed
amendments.

We concur with MSHA’s comments.
In those instances where a State
provision may be more stringent than
the Federal requirement, section 505(b)
of SMCRA provides that the State
requirement will not be construed to be
inconsistent with the Act.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(@i) and
(ii), we are required to request
comments and obtain written
concurrence from EPA for those
provisions of the program amendment
that relate to air or water quality
standards issued under the authority of
the Clean Water Act (33 U.S.C. 1251 et
seq.) or the Clean Air Act (42 U.S.C.
7401 et seq.). On April 29, 2008, we
solicited comments and the written
concurrence of EPA on the proposed
State revisions (Administrative Record
Number 1505B). As mentioned above,
we also notified EPA on May 14, 2008,
that we would be interested in receiving

comments on the proposed change to
the State’s special reclamation tax and
any other revisions to the State’s
alternative bonding system as set forth
in West Virginia Code 22—-3-11(h)(1)
(Administrative Record Number WV—
1509).

EPA responded by letter dated
September 25, 2008 (Administrative
Record Number WV-1513). EPA stated
that, based on 30 U.S.C. 1292, the
proposed State amendments must be
construed and implemented consistent
with the Clean Water Act (CWA),
National Pollutant Discharge
Elimination System (NPDES)
regulations, and other relevant
environmental statutes. Accordingly,
EPA provided its concurrence on the
proposed State program amendments.
EPA went on to provide the following
comments on the proposed revisions to
the State’s Surface Mining Reclamation
Regulations and the proposed statutory
revisions to the State’s alternative
bonding system.

EPA commented on the proposed
revisions to CSR 38-2-5.4.h.2 regarding
sediment control. EPA acknowledged
that it strongly supports efforts to ensure
that natural drain ways are returned to
natural conditions once drainage control
structures are removed. EPA encouraged
the use of natural erosion control
techniques, such as vegetation, in lieu of
rock-lined channels to the maximum
extent practicable. Accordingly, EPA
viewed the proposed amendment as a
step in that direction.

We concur with EPA’s comment. As
discussed above in Finding 6, we found
that the proposed changes to the State’s
abandonment procedures for sediment
control structures at Subparagraph
5.4.h.2 were no less effective than the
Federal abandonment requirements at
30 CFR 816. 46(b), 816.49(c), 816.56,
817.46(b), 817.49(c), and 817.56.

EPA commented on the State’s
proposed revisions to its storm water
runoff requirements at CSR 38-2-5.6.a.
EPA noted that the amendment exempts
mining operations with permitted
acreage of less than 50 acres from
preparing a storm water runoff analysis
and further excludes from the
requirement haulroads, loadouts and
ventilation facilities. EPA went on to
warn that the NPDES permitting
requirements do not include an
exemption or limitation based on
minimum permitted acreage, and these
amendments cannot exempt coal mining
facilities from any applicable
regulations under the CWA, including
the storm water regulations.

We must note that the State’s storm
water runoff analysis required under
Subdivision 5.6.a does not relate to
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storm water requirements under the
CWA. As provided by CSR 38-2-5.4.b.2,
all sediment control or other water
retention structures used in association
with mining must comply with
applicable State and Federal water
quality standards and meet effluent
limitations as specified in an NPDES
permit for all discharges. In addition,
CSR 38-2-14.5.b provides that
discharges from areas disturbed by
surface mining cannot violate effluent
limitations or cause a violation of
applicable water quality standards. The
monitoring frequency and effluent
limitations are governed by the
standards set forth in an NPDES permit
issued pursuant to W. Va. Code Section
22-11 et seq., the Federal Water
Pollution Control Act as amended, 33
U.S.C. 1251 et seq. and the rules and
regulations promulgated thereunder. As
discussed above in Finding 7, we found
that Subdivision 5.6.a contains more
specific information regarding storm
impacts than the Federal rules, but the
proposed revisions thereto were not
inconsistent with the Federal hydrologic
requirements at 30 CFR 780.21 and
784.14. Furthermore, water discharges
from areas disturbed by surface mining
activities must comply with NPDES
effluent limitations and all applicable
State and Federal water quality laws
and regulations, as provided by
Subdivision 14.5.b and 30 CFR 816.42
and 817.42. However, we must also note
that the State has adopted a NPDES
storm water policy that allows storm
water discharges to be regulated in
accordance with an Article 3 (SMCRA)
permit revision, including incidental
boundary revisions, and with the best
management practices and performance
standards contained in the State’s
surface mining law and regulations.
Such storm water discharges cannot
involve any coal removal, pumping of
storm water, or storm water runoff
commingled with mine drainage, refuse
drainage, coal stockpile areas,
preparation plant areas, loading areas,
or unloading areas. Under the policy,
the State can require any permittee to
submit a NPDES modification when it is
determined that such receiving stream
will be better protected by an individual
NPDES permit. Given that under this
policy some discharges of water from
areas disturbed by surface mining
activities, especially underground
mines, may not be subject to an
individual NPDES permit as required by
Subdivision 14.5.b and 30 CFR 816.42
and 817.42, further consultation and
coordination with EPA is envisioned to
ensure that the State’s policy is
consistent with SMCRA, the CWA, and

their implementing regulations. The
aforementioned State policy would not
be part of the approved State regulatory
program, because the authority for this
policy resides under the CWA, not
SMCRA. OSMRE is, however, interested
in the mechanics of the policy and how
it is to be implemented and enforced
under SMCRA.

EPA supports the proposed change to
the State’s alternative bonding system
because it addresses long term
pollutional drainage.

V. OSMRE'’s Decision

Based on the above findings, we are
approving, with certain exceptions and
understandings, the West Virginia
program amendment dated April 8,
2008, as received electronically on April
17, 2008.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 948, which codify decisions
concerning the West Virginia program.
In accordance with the Administrative
Procedure Act, this rule will take effect
30 days after publication in the Federal
Register. Section 503(a) of SMCRA
requires that the State’s program
demonstrate that the State has the
capability of carrying out the provisions
of the Act and meeting its purposes.
SMCRA requires consistency of State
and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

This rule would not effect a taking of
private property or otherwise have
taking implications that would result in
public property being taken for
government use without just
compensation under the law. Therefore,
a takings implication assessment is not
required. This determination is based on
an analysis of the corresponding Federal
regulations.

Executive Order 12866—Regulatory
Planning and Review and 13563—
Improving Regulation and Regulatory
Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget (OMB) will review all significant
rules. Pursuant to OMB guidance, dated
October 12, 1993, the approval of state
program amendments is exempt from
OMB review under Executive Order
12866. Executive Order 13563, which
reaffirms and supplements Executive
Order 12866, retains this exemption.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
reviewed this rule as required by
Section 3 of Executive Order 12988. The
Department has determined that this
Federal Register notice meets the
criteria of Section 3 of Executive Order
12988, which is intended to ensure that
the agency review its legislation and
proposed regulations to eliminate
drafting errors and ambiguity; that the
agency write its legislation and
regulations to minimize litigation; and
that the agency’s legislation and
regulations provide a clear legal
standard for affected conduct rather
than a general standard, and promote
simplification and burden reduction.
Because Section 3 focuses on the quality
of Federal legislation and regulations,
the Department limited its review under
this Executive Order to the quality of
this Federal Register notice and to
changes to the Federal regulations. The
review under this Executive Order did
not extend to the language of the state
regulatory program or to the program
amendment that the State of West
Virginia drafted.

Executive Order 13132—Federalism

This rule is not a “[plolicy that [has]
Federalism implications” as defined by
Section 1(a) of Executive Order 13132
because it does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Instead, this rule
approves an amendment to the West
Virginia program submitted and drafted
by that State. OSMRE reviewed the
submission with fundamental
federalism principles in mind as set
forth in Sections 2 and 3 of the
Executive Order and with the principles
of cooperative federalism set forth in
SMCRA. See e.g. 30 U.S.C. 1201(f). As
such, pursuant to Section 503(a)(1) and
(7) (30 U.S.C. 1253(a)(1) and (7)),
OSMRE reviewed the program
amendment to ensure that it is “in
accordance with” the requirements of
SMCRA and “consistent with” the
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department of the Interior strives
to strengthen its government-to-
government relationship with Tribes
through a commitment to consultation
with Tribes and recognition of their
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right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in
Executive Order 13175 and have
determined that it has no substantial
direct effects on federally recognized
Tribes or on the distribution of power
and responsibilities between the Federal
government and Tribes. Therefore,
consultation under the Department’s
tribal consultation policy is not
required. The basis for this
determination is that our decision is on
the West Virginia program that does not
include Tribal lands or regulation of
activities on Tribal lands. Tribal lands
are regulated independently under the
applicable, approved Federal program.

Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 requires
agencies to prepare a Statement of
Energy Effects for a rulemaking that is
(1) considered significant under
Executive Order 12866, and (2) likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Because this rule is exempt from review
under Executive Order 12866 and is not
significant energy action under the
definition in Executive Order 13211, a
Statement of Energy Effects is not
required.

National Environmental Policy Act

Consistent with sections 501(a) and
702(d) of SMCRA (30 U.S.C. 1251(a) and
1292(d), respectively) and the U.S.
Department of the Interior Departmental
Manual, part 516, section 13.5(A), State
program amendments are not major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (15 U.S.C. 3701 et seq.) directs
OSMRE to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. (OMB Circular A-119 at p.
14). This action is not subject to the
requirements of section 12(d) of the
NTTAA because application of those
requirements would be inconsistent
with SMCRA.

Paperwork Reduction Act

This rule does not include requests
and requirements of an individual,

partnership, or corporation to obtain
information and report it to a Federal
agency. As this rule does not contain
information collection requirements, a
submission to the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is not required.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The State submittal, which is
the subject of this rule, is based upon
corresponding Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
corresponding Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to
constitute a major rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
Tribal governments, or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to impose
an unfunded mandate. Therefore, a
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

List of Subjects in 30 CFR Part 948

Intergovernmental relations, Surface
mining, Underground mining.

Thomas D. Shope,

Regional Director, North Atlantic—
Appalachian Region.

For the reasons set out in the
preamble, 30 CFR part 948 is amended
as set forth below:

PART 948—WEST VIRGINIA

m 1. The authority citation for Part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 948.12 is amended by
revising paragraph (i) and adding
paragraph (j) to read as follows:

§948.12 State statutory, regulatory, and
proposed program amendment provisions
not approved.

* * * * *

(i) We are removing and reserving
paragraph (i) for the following reasons:

(1) We are removing and reserving
subparagraph (1) of paragraph (i) since
the words “Impoundments meeting”
have been removed from CSR 38-2—
5.4.e.1.

(2) We are removing and reserving
subparagraph (2) of paragraph (i) since
CSR 38-2-7.4.b.1.].1(C) has been
reinserted in the State regulations.

(j) We are not approving the following
provisions of the proposed West
Virginia program amendment dated
April 8, 2008, and received
electronically on April 17, 2008:

(1) At CSR 199-1-2.27 regarding other
structure, the last sentence which
provides that, “The term does not
include structures owned, operated, or
built by the permittee for the purpose of
carrying out surface mining operations.”

(2) At CSR 199-1-2.36 regarding
structure, the last sentence which
provides that, “The term does not
include structures built and/or utilized
for the purpose of carrying out the
surface mining operation.”

(3) At CSR 38-2-2.119 regarding
structure, the last sentence which
provides that, “The term does not
include structures built and/or utilized
for the purpose of carrying out the
surface mining operation.”

(4) At CSR 38—-2—6.5.h, we are not
approving its deletion because the
deletion of CSR 38-2-6.5.h would make
CSR 199-1-3.6.g and 3.11 less effective
than the Federal blasting requirements.
m 3. Section 948.15 is amended by
adding an entry to the table in
chronological order by “Date of
publication of final rule” to read as
follows:
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§948.15 Approval of West Virginia
regulatory program amendments.
* * * * *

Original amendment

submission date final rule

Date of publication of

Citation/description

* *

April 8, 2008 .................

May 7, 2020 .............

* * *

* *

CSR 38-2-2.119 (partial approval); 38—2-3.1.c; 3.1.d; 3.2.g (qualified approval); 3.29.a (de-

letion); 3.32.b (deletion); 5.4.e.1 (deletion); 5.4.h.2; 5.6.a (qualified approval); 5.6.b; 5.6.d
(deletion); 6.1; 6.2; 6.3-6.8 (deletions), with exception 6.5.h (deletion not approved) and
6.8.a.1 (qualified approval); 7.4.b.1.J.1(c); 14.15.c.2; 14.15.d.3; 14.15.e (deletions); 19.9;

23.3 (qualified approval); and 23.4.

CSR 199-1-2; 2.27 (partial approval) 2.36 (partial approval); 3.2.a; 3.2.b; 3.2.c; 3.2.d; 3.2.e
(deletion); 3.3; 3.4 (qualified approval); 3.5; 3.6 (qualified approval); 3.7; 3.8 (qualified ap-
provals/forms); 3.9; 3.10 (qualified approval); 4.1; 4.2; 4.3; 4.5 (qualified approval); 4.6;
4.7; 4.9.a; 4.13; 4.14; 5.2 (qualified approval); 6; and 7.

W. Va. Code 22-3-11(a); 11(g); 11(h)(l); 1

11(m).

1(h)@); 11(h)(@3); 11(h)(@); 11(l) (deletion); and

[FR Doc. 2020-08150 Filed 5-6—20; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 112
[Docket ID: DOD-2020-0S-0036]
RIN 0790-AK33

Indebtedness of Military Personnel

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness,
Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: This final rule removes the
DoD regulation concerning indebtedness
of members of the Armed Forces. The
rule provides internal DoD policies and
assigns responsibilities governing
delinquent indebtedness of members of
the military services. This rule is
unnecessary and imposes no burden on,
nor imparts any relevant knowledge on,
the public. The rule contains internal
DoD processes only and is wholly
contained DoD internal guidance.
Therefore, this part can be removed
from the CFR.

DATES: This rule is effective on May 7,
2020.

FOR FURTHER INFORMATION CONTACT: Lt
Col Ryan Hendricks, 703-571-9301.
SUPPLEMENTARY INFORMATION: The rule is
closely related to, but distinct from, 32
CFR part 113, “Indebtedness Procedures
of Military Personnel,” which details
the procedures by which a third party
submits a complaint to collect valid
debts against military members through
wage garnishment or an involuntary
allotment of the military member’s pay.
This rule, unlike 32 CFR part 113, does

not create any burden to the public. It
simply assigns responsibilities and
procedures within DoD. DoD will
modify 32 CFR part 113 to remove
references to part 112.

It has been determined that
publication of this CFR part removal for
public comment is impracticable,
unnecessary, and contrary to public
interest since it is based on removing
DoD internal policies and procedures
that are publicly available in DoD
Instruction 1344.09, “Indebtedness of
Military Personnel,” most recently
updated on December 8, 2008 (available
at https://www.esd.whs.mil/Portals/54/
Documents/DD/issuances/dodi/
134409p.pdy).

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review.”
Therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs,”” do not
apply.

List of Subjects in 32 CFR Part 112

Claims; Credit; Military personnel.
PART 112—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 112 is removed.
Dated: April 20, 2020.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-08680 Filed 5—-6—20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 144
[Docket ID: DOD-2020-0S-0029]
RIN 0790-AK35

Service by Members of the Armed
Forces on State and Local Juries

AGENCY: Office of the Under Secretary of
Defense for Personnel and Readiness,
Department of Defense (DoD).

ACTION: Final rule.

SUMMARY: This final rule removes the
DoD regulation containing policy for
jury service on State and local juries by
active duty members of the Armed
Forces. This rule is unnecessary and
imposes no burden on, nor imparts any
relevant knowledge on, the public. The
rule contains internal DoD processes
only, and is wholly contained within
DoD internal guidance. Therefore, this
part can be removed from the CFR.

DATES: This rule is effective on May 7,
2020.

FOR FURTHER INFORMATION CONTACT:
Christa Specht, 703—697-3387.

SUPPLEMENTARY INFORMATION: This rule
was originally promulgated under the
direction of 10 U.S.C. 982, “Members:
service on State and local juries,” to
establish uniform DoD policies for
active duty members summoned to
serve on a State or local jury. The rule
was originally finalized on December
22,2006 (71 FR 76917). This rule is
unnecessary and imposes no burden on,
nor imparts any relevant knowledge on,
the public. It contains internal DoD
policies only.

It has been determined that
publication of this CFR part removal for
public comment is impracticable,


https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/134409p.pdf
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/134409p.pdf
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/134409p.pdf

27158 Federal Register/Vol.

85, No. 89/ Thursday, May 7, 2020/Rules and Regulations

unnecessary, and contrary to public
interest since it is based on removing
DoD internal policies and procedures
that are publicly available in DoD
Instruction 5525.08, “Service by
Members of the Armed Forces on State
and Local Juries,” most recently
updated on January 3, 2007 (available at
https://www.esd.whs.mil/Portals/54/
Documents/DD/issuances/dodi/
552508p.pdf).

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review.”
Therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs,” do not
apply. This removal supports a
recommendation of the DoD Regulatory
Reform Task Force.

List of Subjects in 32 CFR Part 144

Courts; Intergovernmental relations;
Military personnel.

PART 144—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 144 is removed.
Dated: April 20, 2020.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-08688 Filed 5—6—20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 200227-0066; RTID 0648—
XY097]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher/Processors Using Trawl Gear
in the Bering Sea and Aleutian Islands
Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of Pacific cod by American Fisheries
Act (AFA) trawl catcher/processors in
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary because the Pacific cod total
allowable catch allocated to AFA trawl
catcher/processors in the BSAI has been
reached.

DATES: Effective 1200 hours, Alaska
local time (A.l.t.), May 4, 2020, through
2400 hours, A.l.t., December 31, 2020.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSALI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2020 Pacific cod total allowable
catch allocated to AFA trawl catcher/
processors is 3,196 metric tons (mt) as
established by the final 2020 and 2021
harvest specifications for groundfish in
the BSAI (85 FR 13553, March 9, 2020).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the Pacific cod total
allowable catch allocated to the AFA
trawl catcher/processors in the BSAI has
been reached. Therefore, NMFS is
requiring that Pacific cod caught by
AFA trawl catcher/processors in the
BSALI be treated as prohibited species in
accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained

from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting retention of Pacific
cod by AFA trawl catcher/processors in
the BSAL. NMFS was unable to publish
a notice providing time for public
comment because the most recent,
relevant data only became available as
of May 1, 2020.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §§679.20
and 679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 4, 2020.
Héléne M.N. Scalliet,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-09800 Filed 5-4—20; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 905

[Doc. No. AMS-SC-19-0008; SC19-905-1
PR]

Oranges, Grapefruit, Tangerines, and
Pummelos Grown in Florida;
Establishment of Reporting
Requirements and New Information
Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on a recommendation from
the Citrus Administrative Committee
(Committee) to establish reporting
requirements under the Federal
marketing order for oranges, grapefruit,
tangerines, and pummelos grown in
Florida. This action would require
Florida citrus handlers who handle
citrus grown within the production area
to register with the Committee. This
proposal also announces the
Agricultural Marketing Service’s (AMS)
intention to request approval from the
Office of Management and Budget
(OMB) of a new information collection.

DATES: Comments must be received by
July 6, 2020. Pursuant to the Paperwork
Reduction Act, comments on the
information collection burden must be
received by July 6, 2020.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938; or
internet: https://www.regulations.gov.
All comments should reference the
document number and the date and
page number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the

Docket Clerk during regular business
hours, or can be viewed at: https://
www.regulations.gov. All comments
submitted in response to this proposal
will be included in the record and will
be made available to the public. Please
be advised that the identity of the
individuals or entities submitting the
comments will be made public on the
internet at the address provided above.
FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Jennie.Varela@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes an amendment to regulations
issued to carry out a marketing order as
defined in 7 CFR 900.2(j). This proposed
rule is issued under Marketing Order
No. 905, as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and pummelos
grown in Florida. Part 905 (referred to
as the “Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of producers
and handlers of citrus operating within
the area of production, and a public
member.

The Department of Agriculture
(USDA) is issuing this proposed rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this proposed rule does not
meet the definition of a significant
regulatory action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum

titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This proposed rule is
not intended to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to a marketing order
may file with USDA a petition stating
that the marketing order, any provision
of the marketing order, or any obligation
imposed in connection with the
marketing order, is not in accordance
with law and request a modification of
the marketing order or to be exempted
therefrom. A handler is afforded the
opportunity for a hearing on the
petition. After the hearing, USDA would
rule on the petition. The Act provides
that the district court of the United
States in any district in which the
handler is an inhabitant, or has his or
her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposed rule would establish
handler reporting requirements under
the Order. This action would require
Florida citrus handers to register
annually with the Committee. This
would allow the Committee to verify
citrus handler information and would
assist with the administration of the
Order, including compliance. These
changes were unanimously
recommended by the Committee at a
public meeting on November 14, 2019.

Section 905.7 of the Order provides
the authority to require handlers to be
registered with the Committee pursuant
to rules recommended by the Committee
and approved by the Secretary. This
proposed rule would use this authority
to establish a new § 905.107 in the
administrative provisions of the Order,
which would require Florida citrus
handlers to be registered with the
Committee at the beginning of each
fiscal year and establish the
requirements for registration. It would
also require that handlers must be
registered and obtain the Committee’s
certification as a registered handler to
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ship any citrus outside the production
area.

A final rule published in the Federal
Register on March 1, 2016, (81 FR
10451) amended the Order to, in part,
provide the authority to the Committee
to require handlers to register with the
Committee. Based on the formal
rulemaking hearing record, the
Committee recommended this action to
provide an accurate and timely record of
handlers for the purposes of fostering
more efficient communication with
handlers and strengthening the
compliance provisions of the Order. The
addition of this proposed authority,
along with the other amendments
included in the 2016 amendatory action,
were supported by 96 percent of the
growers voting and by 99 percent of the
volume voted in the amendatory grower
referendum.

The Committee met on November 14,
2019, and discussed establishing a
requirement for handlers to register with
the Committee under the Order. The
issue had been raised over the course of
previous meetings and Committee
members recognized the need to
maintain an accurate list of handlers in
operation for the purposes of
administering the Order and
communicating with the industry. The
Committee believes requiring handlers
to register with the Committee at the
beginning of each fiscal period would
provide current and accurate handler
information, improve communication
between the Committee and the
handlers, and assist with administering
the Order, including compliance.

Currently, the Committee depends on
third-party handler data from the
Florida Department of Agriculture and
Consumer Services (FDACS). FDACS
licenses handlers pursuant to a State
program and carries out the inspections
required by the Order. The Committee
contracts with FDACS annually to
provide handler data and shipment
information used to calculate handler
assessments. However, given the
continuing changes in the industry, and
the timing of when this information is
collected by FDACS, it is not always
current and accurate.

During the above-mentioned
Committee meetings, participants
discussed that consolidation and other
changes within the Florida citrus
handler community have made it
difficult for the Committee to maintain
accurate information. Implementing the
proposed handler registration in the
Order would assist the Committee in its
administration of the Order by updating
handler contact information each fiscal
period.

In recent years, citrus greening has
significantly reduced Florida’s fresh
citrus production. For fiscal year 2012—
2013, Committee data indicate fresh
citrus production totaled 5.9 million
boxes and was being handled by 45
handler businesses. By fiscal year 2018—
2019, fresh citrus production dropped to
4.5 million boxes handled by
approximately 20 handlers. These
numbers obtained from the Committee
represent a 24-percent decline in fresh
production and a 60-percent decline in
the number of handlers over a five-year
period.

Due to the rapid consolidation and
changing resources within the fresh
citrus industry, the Committee is
concerned that FDACS may, at some
point, stop collecting and providing
handler information. Implementing a
handler registration requirement would
serve as an efficient means to obtain
accurate and timely handler data and
assist the Committee in administering
the Order relying on its own
information and resources.

In accordance with the proposed
registered handler requirements,
handlers would need to apply for
registration with the Committee prior to
beginning of each fiscal year on forms
provided by the Committee. The
application would require handler
information, including: The address for
each packing facility; contact
information (including telephone and
email if available); and handler business
classification as an individual,
partnership, corporation or cooperative.
Handlers would need to submit this
form to the Committee no later than
August 1 of each fiscal period.

To meet the requirements to become
a registered handler, the handler’s
facilities would need to be in the
production area in permanent,
nonportable buildings with nonportable
equipment for grading, sizing, washing
and packing Florida-grown citrus.
Additionally, each handler would be
annually inspected by Committee staff
or its authorized agents to verify
compliance with these requirements.
The Committee indicated all current
handlers already meet these criteria.
Committee staff would also verify that
all assessments, reporting, and any other
Order requirements have been met by
the handler prior to approval of the
application. If the applicant meets all of
the above criteria, the applicant would
be certified as a registered handler and
be notified in writing by email or mail.

The Committee also agreed that the
registered handler requirement would
assist with administering compliance
under the Order, including encouraging
the timely payment of assessments.

While the Committee and industry are
not currently experiencing major
compliance issues, given the ongoing
changes to the industry and resource
allocation, the Committee believes
unforeseen compliance issues may arise.
The handler registration requirement
would serve as a preemptive measure
for compliance and enforcement.

With this proposed change, the
Committee would be able to cancel or
deny a handler’s registration
certification, for good cause, with
approval of Secretary. Should the
handler fail to pay assessments within
90 days of the date of invoice, fail to
provide required reports, or no longer
have adequate facilities, the Committee
would have the authority to cancel a
registered handler’s certification with
the approval of the Secretary. Under the
Committee’s compliance plan,
Committee staff currently refers cases of
nonpayment of assessments to USDA for
possible enforcement action at 60 days
after the invoice is issued. The
Committee determined that allowing an
additional 30 days before cancellation of
registration would afford handlers
sufficient notice and opportunity to
comply with the assessment
requirements. The enforcement process
for failure to submit required reports is
similar.

Should a handler ship fruit without
inspection, the handler’s certification
would be cancelled for a minimum of
two weeks. In this type of situation
where there is no opportunity to correct
the violation, the Committee determined
that a brief cancellation of certification
was the most appropriate penalty.
Handlers could remain in business but
would not be able to ship regulated
citrus out of State. The time period of
cancellation could be extended, up to
the maximum of the remainder of the
shipping season, with the approval of
the Secretary, if the violation were more
serious or repetitive.

If a handler’s certification is
cancelled, the Committee would notify
the handler in writing outlining the
effective date and the reason(s) for the
cancellation. If the handler corrects the
deficiencies which resulted in
cancellation, and notifies the Committee
in writing of the correction, the
Committee would recertify the handler
after verification of compliance. If the
handler opts to appeal the cancellation,
the handler may do so by appealing to
the Secretary.

If a handler is not certified as a
registered handler, inspection
certificates issued for lots handled by
that handler would include a statement
to that effect. The inspection certificate
for all such lots would read “Fails to
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meet the requirements of Marketing
Order 905 because the handler is not a
registered handler.” These failing
certificates would be issued, regardless
of the grade, size or container of the
citrus inspected. The Committee would
keep FDACS apprised of each handler’s
certification status.

The FDACS Office of Agricultural
Law Enforcement releases citrus
shipments for interstate commerce only
if the inspection certificates indicate the
shipments meet the Order’s
requirements. Thus, if the proposal is
implemented, handlers not certified as a
registered handler by the Committee
would not be able to ship regulated
citrus outside of the regulated area. This
proposed action should serve as a strong
tool to encourage compliance with the
Order requirements, helping the
industry to avoid potential compliance
issues moving forward, or to address
compliance issues without having to
move to other enforcement actions.

Any handler who is denied a
registered handler certificate or has a
registered handler certificate cancelled
would be able to appeal to the Secretary
for consideration. An appeal would
have to be submitted in writing to the
Secretary within 90 days of the denial.
After the appeal request is reviewed and
considered by the Secretary, the handler
would be notified of the Secretary’s
decision in writing.

This proposed action would require
that all Florida citrus handlers register
with the Committee annually.
Establishing this handler registration
requirement would help facilitate
operations under the Order and assist
with compliance, including ensuring
that product is correctly inspected, and
assessments are paid in a timely
manner.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought through
group action of essentially small entities
acting on their own behalf.

There are approximately 20 handlers
of Florida citrus who are subject to
regulation under the Order and

approximately 500 citrus producers in
the regulated area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) as those
having annual receipts of less than
$30,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $1,000,000
(13 CFR 121.201).

According to data from the National
Agricultural Statistics Service (NASS),
the industry, and the Committee, the
weighted average free on board price for
fresh Florida citrus for the 2018-19
season was approximately $16.69 per
carton with total shipments of around 9
million cartons. Using the number of
handlers, and assuming a normal bell-
curve distribution, the majority of
handlers have average annual receipts of
less than $30,000,000 ($16.69 times
9,023,704 cartons equals $150,605,620
divided by 20 handlers equals
$7,530,281 per handler).

In addition, based on the NASS data,
the weighted average grower price for
the 2018-19 season was estimated at
$11.05 per carton of fresh citrus. Based
on grower price, shipment data, and the
total number of Florida citrus growers,
and assuming a normal bell-curve
distribution, the average annual grower
revenue is below $1,000,000 ($11.05 x
9,023,704 million cartons equals
$99,711,929 divided by 500 growers
equals $199,424 per grower). Thus, the
majority of Florida citrus handlers and
growers may be classified as small
entities.

This proposed rule would establish
handler reporting requirements in the
Order. This action would require
Florida citrus handlers to register
annually with the Committee. This
would allow the Committee to collect
information to verify who is handling
Florida citrus and would be used to
assist with administering the Order,
including compliance. This proposal
would establish a new § 905.107 in
Subpart B, Administrative
Requirements, of the Order using the
authority provided in § 905.7.

It is not anticipated that this change
would result in any significant cost to
the industry. Requiring handlers to
register with the Committee would
impose an increase in the reporting
burden on all Florida citrus handlers.
However, the information requested is
readily available and would only be
required to be submitted once a year.
Regarding the other requirements to
qualify as a registered handler, such as
nonportable buildings and having the
necessary equipment to prepare fruit for
market, all current handlers already
meet these requirements. Consequently,
no additional cost would be needed to

comply with the requirements to be a
registered handler.

Should a handler fall out of
compliance with Order requirements
and lose its registered handler status,
there could be some cost relative to not
being able to ship regulated citrus
outside of the regulated area. However,
such a handler would still be able to
market fruit within the regulated area
and be able to address and rectify the
problems that resulted in the
cancellation of its registered handler
status. Therefore, these costs should be
minimal, and only impact handlers that
have failed to comply with
requirements.

This proposed action would assist the
Committee in administering compliance
with the Order, including the timely
collection of assessments. The benefits
of this proposed rule are expected to be
equally available to all citrus growers
and handlers, regardless of their size.

The Committee discussed the
alternative of not establishing a
registered handler requirement but
determined that obtaining current and
accurate handler information and
having another enforcement tool under
the Order are important.

The Committee considered multiple
options regarding the potential problem
of a handler shipping fruit without
inspection. The Committee discussed
cancelling a handler’s certification
indefinitely or for the rest of the fiscal
period. However, the Committee
recognized that there could be varying
degrees of noncompliance with the
inspection requirement. The Committee
determined that the two-week
cancellation minimum would serve as
an appropriate deterrent and afford the
Committee the flexibility to extend that
period up to the maximum of the end
of the shipping season, if the handler
repeatedly violates the inspection
requirements or any other requirements
of the Order.

The Committee also discussed several
options regarding the proposed appeals
process, ranging from 30 days to appeal
to an open-ended process, and whether
Committee members should review
appeals themselves. After discussion,
the Committee determined that a 90-day
period from the date of denial or
cancellation would allow the handler
sufficient time to contact the Committee
staff and resolve the issue in a timely
manner. To maintain confidentiality of
information, the Committee also agreed
that members themselves would not be
involved in the appeal review process.
The Committee agreed that an appeal
could be made to the Secretary. Thus,
the alternatives were rejected.
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This proposal would establish one
new reporting requirement for handlers
and would require one new Committee
form. Therefore, this proposed rule
would impose an increase in the
reporting burden for all handlers, which
is discussed in the Paperwork
Reduction Act section of this document.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The 2019 Committee meeting was
widely publicized throughout the citrus
industry, and all interested persons
were invited to attend the meeting and
participate in Committee deliberations.
Like all Committee meetings, the
November 14, 2019 meeting was a
public meeting, and all entities, both
large and small, were able to express
their views on this issue, and both
producer and handler Committee
members were able to assist in the
development of the recommended form
and procedures submitted to USDA.
Interested persons are invited to submit
comments on this proposed rule,
including the regulatory and
information collection impacts of this
action on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 60-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
timely received will be considered
before a final determination is made on
this matter.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), this notice announces
AMS’s intent to request approval from
OMB for a new information collection
under OMB No. 0581-NEW. The new
form will be merged with the forms

currently approved under OMB No.
0581-0189 Fruit Crops.

This proposed rule would create a
new form for Florida citrus handlers,
titled Application for Registration as
Fresh Citrus Handler.

Title: Oranges, Grapefruit, Tangerines,
and Pummelos Grown in Florida;
Marketing Order No. 905.

OMB Number: 0581-NEW.

Type of Request: New Collection.

Abstract: The information
requirements in this request are
essential to carry out the intent of the
Act to provide the respondents the type
of service they request, and to
administer the Federal marketing order
for oranges, grapefruit, tangerines, and
pummelos grown in Florida. USDA is
responsible for overseeing the Order
regulating the handling of Florida citrus.
The Order is effective under the Act.

The Committee unanimously
recommended that Florida citrus
handlers subject to the Order provide
the Committee with location and
contact information at the beginning of
each fiscal period. This form, titled
“Application for Registration as Fresh
Citrus Handler” would be submitted
directly to the Committee once each
year no later than August 1. The report
would provide the Committee with
information on each handler location,
the type of business, and the names and
contact information of individuals
having a financial interest in each
business.

The Order authorizes the Committee
to collect certain information from
handlers. The information collected
would only be used by authorized
representatives of the USDA, including
the AMS Specialty Crops Program
regional and headquarters staff, and
authorized employees of the Committee.
All proprietary information would be
kept confidential in accordance with the
Act and the Order.

The proposed request for new
information collection under the Order
is as follows:

Application for Registration as Fresh
Citrus Handler

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to be an average of 0.165
hours per response.

Respondents: Handlers subject to the
marketing order regulating oranges,
grapefruit, tangerines, and pummelos
grown in Florida.

Estimated Number of Respondents:
20.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Responses:
20.

Estimated Total Annual Burden on
Respondents: 3.3 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (2) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments should reference OMB No.
0581-NEW and the Marketing Order for
Oranges, Grapefruit, Tangerines, and
Pummelos Grown in Florida and should
be sent to the USDA in care of the
Docket Clerk at the previously
mentioned address or at https://
www.regulations.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments
received will become a matter of public
record and will be available for public
inspection during regular business
hours at the address of the Docket Clerk
or at https://www.regulations.gov.

If this proposed rule is finalized, this
information collection will be merged
with the forms currently approved
under OMB No. 0581-0189, Fruit Crops.

List of Subjects 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Pummelos, Reporting and
recordkeeping requirements,
Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is proposed to
be amended as follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND PUMMELOS
GROWN IN FLORIDA

m 1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Add § 905.107 to read as follows:

§905.107 Registered handler certification.
Each handler who handles citrus
grown in the production area must be
certified as a registered handler by the
Committee in order to ship such
regulated citrus outside of the regulated
area. A handler who is certified as a
registered handler is a handler who has
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adequate facilities to meet the
requirements for preparing citrus for
market, obtains inspection on citrus
handled, agrees to handle citrus in
compliance with the Order’s grade, size
and container requirements, pays
applicable assessments on a timely
basis, submits reports required by the
Committee, and agrees to comply with
other regulatory requirements on the
handling of citrus grown in the
production area.

(a) Eligibility. Based on the criteria
specified in this section, the Committee
shall determine eligibility for
certification as a registered handler. The
Comumittee or its authorized agent shall
inspect a handler’s facilities to
determine if the facilities are adequate
for preparing citrus for market. To be
adequate for such purposes, the
facilities must be permanent,
nonportable buildings located in the
production area with equipment that is
nonportable for the proper washing,
grading, sizing and packing of citrus
grown in the production area.

(b) Application for certification.
Application for certification shall be
executed by the handler by August 1st
of fiscal period and filed with the
Committee on a form, prescribed by and
available at the principal office of the
Committee, containing the following
information:

(1) Business name,

(2) Address of handling facilities
(including telephone, email and
facsimile number),

(3) Mailing address (if different from
handling facility address),

(4) Number of years in the citrus
business in Florida,

(5) Type of business entity, and

(6) Names of senior officers, partners,
or principal owners with financial
interest in the business.

(c) Determination of certification. If
the Committee determines from
available information that an applicant
meets the criteria specified in this
section, the applicant shall be certified
as a registered handler and informed by
written notice from the Committee.
Certification is effective for a fiscal
period unless the Committee
determines, based on criteria herein,
that cancellation is warranted. If
certification is denied, the handler shall
be informed by the Committee in
writing, stating the reasons for denial.

(d) Cancellation of certification. A
registered handler’s certification shall
be cancelled by the Committee, with the
approval of the Secretary, if the handler
fails to pay assessments within 90 days
of the invoice date, fails to provide
reports to the Committee, or no longer
has adequate facilities as described in

this section. Cancellation of a handler’s
certification shall be made in writing to
the handler and shall specify the
reason(s) for and effective date of the
cancellation. Cancellation shall be for a
minimum two-week period if a handler
is found to be shipping without proper
inspection. The Committee shall
recertify the handler’s registration at
such time as the handler corrects the
deficiencies which resulted in the
cancellation and the Committee or its
agent verifies compliance. The
Committee shall notify the handler in
writing of its recertification.

(e) Inspection certification. During
any period in which the handling of
citrus is regulated pursuant to this part,
no handler shall obtain an inspection
certifying that the handler’s citrus meets
the requirements of the Order unless the
handler has been certified as a
registered handler by the Committee.
Any person who is not certified as a
registered handler may receive
inspection from the Federal-State
Inspection Service, however, the
inspection certificate shall state “Fails
to meet the requirements of Marketing
Order No. 905 because the handler is
not a registered handler.”

(f) Contrary shipping. The Committee
may cancel or deny a handler’s
registration if the handler has shipped
citrus contrary to the provisions of this
part. The cancellation or denial of a
handler’s registration shall be effective
for a minimum of two weeks and not
exceed the applicable shipping season
as determined by the Committee.

(g) Appeals. Any handler who has
been denied a handler’s registration or
who has had a handler’s registration
cancelled, may appeal to the Secretary,
supported by any arguments and
evidence the handler may wish to offer
as to why the application for
certification or recertification should
have been approved. The appeal shall
be in writing and received at the
Specialty Crops Program office in
Washington, DC within 90 days of the
date of notification of denial or
cancellation.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020—-09346 Filed 5—-6—20; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1250
[Document No. AMS-LP-19-0113]

Egg Research and Promotion;
Reapportionment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
adjust representation on the American
Egg Board (Board), established under
the Egg Research and Consumer
Information Act of 1974 (Act), and
outlines changes to geographic areas
based on sustained changes in egg
production in several States. The Egg
Research and Promotion Order (Order)
establishes a Board composed of 18
members. Currently, the 48 contiguous
States are divided into 6 areas with 3
members representing each area. This
proposed rule would reduce the number
of geographic areas from six to three.
The number of Board members
representing each geographic area
would change to six. The total Board
membership would remain at 18.

DATES: Submit comments on or before
June 8, 2020.

ADDRESSES: Comments should be posted
online at www.regulations.gov.
Comments received will be posted
without change, including any personal
information provided. All comments
should reference the docket number
AMS-1P-19-0113, the date of
submission, and the page number of this
issue of the Federal Register. Comments
may also be sent to Craig Shackelford,
Agricultural Marketing Specialist;
Research and Promotion Division;
Livestock and Poultry Program, AMS,
USDA; Room 2608-S, STOP 0251, 1400
Independence Avenue SW, Washington,
DC 20250-0251; or via fax to (202) 720—-
1125. Comments will be made available
for public inspection at the above
address during regular business hours or
via the internet at www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Craig Shackelford, Research and
Promotion Division, at (470) 315—4246;
fax (202) 720-1125; or by email at
Craig.shackelford@usda.gov.

SUPPLEMENTARY INFORMATION:
Background and Proposed Action

The Act authorizes the Secretary to
establish an Egg Board composed of egg
producers or representatives of egg
producers appointed by the Secretary so
that the representation of egg producers
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on the Board reflects, to the extent
practicable, the proportion of eggs
produced in each geographic area of the
United States. 7 U.S.C. § 2707(b). This
proposal invites comments on changing
the Board’s membership under the
Order. The Board administers the Order
with oversight by the U.S Department of
Agriculture (USDA).

The Order outlines the geographic
representation of the current 18-member
board, composed of members from six
distinct geographical areas. To ensure
that representation on the Board
remains representative of the industry,
§ 1250.328 of the Order provides for
reapportionment of Board membership
based on the Board’s periodic review of
production by geographic area. This
periodic review can occur at any time
based on changes in egg production in

various geographical areas; however, the
Order requires that the area distribution
be reviewed at least every 5 years.
Sections 1250.328(d) and (e) of the
Order provide that any changes in the
delineation of the geographical areas
and the area distribution of the Board be
determined by the percentage of total
U.S. egg production.

Reapportionment

The Board and the Agricultural
Marketing Service (AMS) reviewed
production data to determine what, if
any, changes are needed in the
distribution of Board membership. The
Board and AMS verified certain shifts in
production trends. Section 8 of the Act
(7 U.S.C. 2707) provides for a Board of
not more than 20 members. Section
1250.328 of the Order provides for an
18-member Board and contemplates

changes to the Board by determining the
percentage of United States egg
production in each area times 18 (total
Board membership) and rounding to the
nearest whole number. Using the
calculation for the North Atlantic region
results in 2 members while the
calculation for the other 5 regions result
in 3 members each, for a total 17
members, one less than the number
stated in the Order. Therefore, regions
must be changed so that the 18-member
Board can be established. Table 1 shows
that reducing regions from six to three
will expand the number of States
included in each region and suggests
that the grouping of more States into
fewer regions would improve
consistency in the proportion of small
versus large farms represented on the
Board.

TABLE 1—REGIONAL POULTRY FARM DISTRIBUTION—CURRENT AND PROPOSED

Region Small firms Large Total States
<$1,000,000 $1,000,000+
Current Geographical Area
27,243 93% 2,172 7% 29,415 13
29,077 76% 9,042 24% 38,119 9
27,774 95% 1,575 5% 29,349 5
24,652 96% 1,102 4% 25,754 10
7,292 96% 312 4% 7,604 3
32,750 97% 1,108 3% 33,858 10
148,788 91% 15,311 9% 164,099 50
Proposed Geographical Area
63,513 87% 9,891 13% 73,404 21
48,482 92% 4,299 8% 52,781 10
36,793 97% 1,121 3% 37,914 19
148,788 91% 15,311 9% 164,099 50

This table also shows the distribution
of farms represented by size, and the
proportion of farms that are small versus
large. With the inclusion of more states
into fewer regions, the proportion of
small versus large farms becomes less
variable. For example, in Regions I and
IIin the current structure, 93 percent
and 76 percent, respectively, of the
firms in these regions are classified as
small. When the structure is changed, as
proposed, the two regions are more or
less combined, and the new Region I is
composed of 87 percent small firms.
The table shows less variation in size
between the three proposed new regions
than there is in the current structure.

Section 1250.326 of the Order
establishes a Board, composed of 18 egg
producers or representatives of egg
producers, and 18 specific alternates,
appointed by the Secretary from
nominations submitted by eligible
organizations, associations, or

cooperatives, or by other producers
pursuant to § 1250.328. The current 18-
member Board is composed of 3
members representing each of the 6
regions. No changes to the total number
of members (18 members with 18
alternates) is proposed. However,
regions would be reduced to three from
six and each region would include more
States.

Pursuant to the requirements of the
Order, the Board began its most recent
review of Board member apportionment
in 2019. Production data from the 2018
National Agricultural Statistics Service
(NASS) report was used to establish the
percentage of U.S. egg production in
each area. The goal of this
reapportionment of Board members is to
ensure representation on the Board
remains consistent with the Act and
Order by recognizing production shifts
over time. If finalized, these changes
would become effective with the

Secretary’s appointments for terms
beginning in the year 2021.

The Board and AMS recognize that
shifts in production have resulted in the
Northeast region no longer being
proportionately represented on the
Board. The Board and AMS also found
that industry consolidation has also
contributed to a more limited number of
egg producing entities in each region.
The Board and AMS desire a structure
that allows the full representation of the
egg producing entities. The Board and
AMS have found that it is increasingly
difficult for State nominating
organizations to present an appropriate
number of candidates each year. By
reducing the number of regions and
increasing the geographic size of
regions, the Board and AMS believe that
more egg producing entities may be
represented on the Board.

This proposed rule would result in
the proportionate representation of each
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geographic area and increase the
number of egg producing entities
represented in each geographic area.
The Board and AMS have determined
that these changes will better represent
the distribution of egg production and

enable eligible nominating organizations
to more easily identify potential
nominees.

In accordance with § 1250.328(e) of
the Order, the Board has recommended
changes to the number and composition

of geographic regions represented on the
Board.

The current and proposed
representation are indicated in the
following two tables:

TABLE 2—CURRENT GEOGRAPHICAL DISTRIBUTION AND NUMBER OF MEMBERS ON THE BOARD

Current
number of
members

Geographic area

Represented States

I—North Atlantic

Il—South Atlantic

Ill—East North Central
IV—West North Central

V—South Central
VI—Western

bia.

South Carolina.

consin, and Wyoming.
lowa, Kansas, and Nebraska.

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New
York, Pennsylvania, Rhode Island, Vermont, Virginia, West Virginia, and District of Colum-

Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, Oklahoma, and
Kentucky, Michigan, Missouri, Ohio, and Tennessee.

Colorado, Idaho, lllinois, Indiana, Minnesota, Montana, North Dakota, South Dakota, Wis-

Arizona, California, Nevada, New Mexico, Oregon, Texas, Utah, and Washington.

TABLE 3—PROPOSED GEOGRAPHICAL DISTRIBUTION AND NUMBER OF MEMBERS ON THE BOARD

Proposed
Proposed geographic area number of Proposed States represented
members
[—East ..o, 6 | Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New
York, Pennsylvania, Rhode Island, Vermont, Virginia, West Virginia, the District of Colum-
bia, Alabama, Georgia, Florida, Louisiana, Mississippi, North Carolina, South Carolina, and
Texas.
ll—Central ......c.ccoooveviiiiieiiee 6 | Arkansas, Oklahoma, lllinois, Indiana, Kentucky, Michigan, Missouri, Ohio, Tennessee, and
Wisconsin.
IMI—West ..o 6 | Arizona, California, Colorado, Idaho, lowa, Kansas, Minnesota, Montana, Nebraska, Nevada,

New Mexico, North Dakota, South Dakota, Utah, Washington, and Wyoming.

Membership changes are based on
production in the proposed geographic
areas, noting that changes to Board

distribution will be accomplished by
determining the percentage of reported
cases of eggs produced in each area

times 18 (total Board membership) and
rounding to the nearest whole number,
as follows:

TABLE 4—PROJECTED BOARD MEMBERSHIP

Percent of total
USDA reported production .
; Percent of total bair Projected board
Proposed geographical areas cases of eggs : multiplied by :
produced production 18 b%ard membership
members

[mE@ST e 35,724,500,000 32.72 5.89 6
Il—Central .... 36,942,400,000 33.83 6.09 6
HHIWESE . 36,525,200,000 33.45 6.02 6
Total U.S. Production ........c.cccoeciieiiiiiiciiie e 109,192,100,000 100 100 18

This proposed rule would apply to
the nomination process in 2020 and
affect the board members appointed by
the Secretary to serve on the Board
beginning in 2021.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. All written comments
received in response to this rule by the
date specified will be considered prior
to finalizing this action.

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects; distributive impacts; and
equity). Executive Order 13563

emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This rule does not
meet the definition of a significant
regulatory action contained in section
3(f) of Executive Order 12866 and
therefore, the Office of Management and
Budget (OMB) has waived review of this
action. Additionally, because this rule
does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
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Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”’ (February 2, 2017).

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

There are no administrative
proceedings that must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Executive Order 13175

This action has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments or significant Tribal
implications.

Paperwork Reduction Act

In accordance with OMB regulations
(5 CFR part 1320) that implement the
Paperwork Reduction Act of 1995 (44
U.S.C. part 35), the information
collection and recordkeeping
requirements contained in the Order
and accompanying Rules and
Regulations have previously been
approved by OMB and were assigned
OMB control number 0581-0093. This
proposal would not increase or impose
any new information collection or
recordkeeping requirements.

Initial Regulatory Flexibility Act

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-622), AMS considered the
economic effect of this action on small
entities and determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The purpose of RFA is to fit regulatory
actions to the scale of businesses subject
to such actions in order that small
businesses will not be unduly burdened.
The Small Business Administration
(SBA) published an interim final rule
that became effective on August 19,
2019, (84 FR 34261) that adjusts the
monetary-based size standards for
inflation. As a result of this rule, the
size classification for small egg-
producing firms changed from sales of
$750,000 or less to sales of $1,000,000
or less.

According to USDA’s NASS, USDA
collects data for the Agriculture Census
(Ag Census) using the North American

Industry Classification System (NAICS).
The NAICS classifies economic
activities and was developed to provide
a consistent framework for the
collection, analysis, and dissemination
of industrial statistics used by
government policy analysts, academia
and the business community. It is the
first industry classification system
developed in accordance with a single
principle of aggregation that production
units using similar production processes
should be grouped together.

In the 2017 Ag Census, the poultry
and egg production classification
(classification category 1123) comprises
establishments primarily engaged in
breeding, hatching, and raising poultry
for meat or egg production. The 2017Ag
Census shows there were 164,099
reported poultry farms in the United
States and 36,012 egg producers. Ag
Census data includes sales category
ranges for the poultry sector as a whole
but does not include separate sales
categories for egg producers. Instead,
NASS provides data for the broader
category of “Poultry and Eggs.”
Therefore, AMS is not able to obtain
stand-alone sales data for egg-producing
farms. As a result, for this RFA, AMS
used the broader category of poultry
producers as the closest possible
substitute as the basis for determining
the size of egg producers.

Of the 164,099 poultry producers
identified in the 2017 Census of
Agriculture, 148,788 (91 percent)
reported sales of less than $1,000,000
and would therefore fall under the SBA
definition of small business. Therefore,
the remaining 15,311 (9 percent)
producers would be considered large. If
the egg producer segment has the same
proportional distribution across firm
sizes, 91 percent, or 32,771 egg
producers would be classified as small
businesses, and 9 percent, or 3,241 egg
producers would be considered large.

Sales data are also available at the
state level for the overall poultry
segment. Using this data, and the
assumption that the proportion of large
and small poultry farms similarly
applies to egg producers, Table 1 shows
how the proposed changes in
geographical areas will shift producer
representation on the Board.

The proposed rule imposes no new
burden on the industry, as it only
adjusts representation on the Board to
reflect changes in egg production. The
adjustments are required by the Order
and would not result in a change in the
overall number of Board members. Even
if most egg producers are small entities,
this action does not change their ability
to qualify for representation on the
Board or add any new burden. In

conclusion, AMS believes that reducing
the regions from six to three and
increasing the number of States within
each region will contribute to greater
representation of egg producing firms on
the Board.

AMS is committed to complying with
the E-Government Act of 2002 to
promote the use of the internet and
other information technologies to
provide increased opportunities for
citizen access to government
information and services, and for other
purposes.

AMS has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

List of Subjects in 7 CFR Part 1250

Administrative practice and
procedure, Advertising, Agricultural
research, Eggs and Egg products,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, AMS proposes to amend 7
CFR part 1250 as follows:

PART 1250—EGG PROMOTION AND
RESEARCH

m 1. The authority citation for 7 CFR
part 1250 continues to read as follows:

Authority: 7 U.S.C. 2701-2718 and 7
U.S.C. 7401.
m 2. Amend § 1250.510 by revising
paragraphs (a) and (b) to read as follows:

§1250.510 Determination of Board
Membership.

(a) Pursuant to §1250.328 (d) and (e),
the 48 contiguous States of the United
States shall be grouped into three
geographic areas, as follows: Area I
(East)—Connecticut, Delaware, Maine,
Maryland, Massachusetts, New
Hampshire, New Jersey, New York,
Pennsylvania, Rhode Island, Vermont,
Virginia, West Virginia, the District of
Columbia, Alabama, Georgia, Florida,
Louisiana, Mississippi, North Carolina,
South Carolina and Texas; Area II
(Central)—Arkansas, Oklahoma, Illinois,
Indiana, Kentucky, Michigan, Missouri,
Ohio, Tennessee, and Wisconsin; Area
IIT (West)—Arizona, California,
Colorado, Idaho, Iowa, Kansas,
Minnesota, Montana, Nebraska, Nevada,
New Mexico, North Dakota, South
Dakota, Utah, Washington, and
Wyoming.

(b) Board representation among the
three geographic areas is apportioned to
reflect the percentages of United States
egg production in each area times 18
(total Board membership). The
distribution of members of the Board is:
Area I-6, Area II-6, and Area I1I-6. Each
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member will have an alternate

appointed from the same area.
* * * * *

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-09010 Filed 5-6-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0449; Product
Identifier 2020-NM-038-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2017-19-24, which applies to certain
Airbus SAS Model A318 series
airplanes; Model A319-111, -112, -113,
-114, -115,-131, -132, and -133
airplanes; Model A320-211, —-212, —-214,
—231, -232, and —233 airplanes; and
Model A321-111, -112, -131, —211,
—212,-213,-231, and —232 airplanes.
The FAA also proposes to supersede AD
2018-16-04, which applies to Airbus
SAS Model A320-216, 251N, and
—271N airplanes; and Model A321-
251N, —253N, and —271N airplanes; as
well as the models in AD 2017-19-24.
Those ADs require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive maintenance requirements
and airworthiness limitations. Since AD
2018-16—04 was issued, the FAA has
determined that new or more restrictive
airworthiness limitations are necessary.
This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, as specified
in a European Union Aviation Safety
Agency (EASA) AD, which will be
incorporated by reference. The FAA is
proposing this AD to address the unsafe
condition on these products.

DATES: The FAA must receive comments
on this proposed AD by June 22, 2020.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For the EASA material identified in
this proposed AD that will be
incorporated by reference (IBR), contact
the EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; telephone +49
221 89990 1000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu.

For the Airbus SAS material
identified in this proposed AD that will
continue to be incorporated by reference
(IBR), contact Airbus SAS,
Airworthiness Office—EIAS, Rond-
Point Emile Dewoitine No: 2, 31700
Blagnac Cedex, France; telephone +33 5
61 93 36 96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
internet https://www.airbus.com.

You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0449.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0449; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;

telephone and fax 206-231-3223; email
sanjay.ralhan@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—2020-0449; Product
Identifier 2020-NM-038—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Discussion

The FAA issued AD 2018-16-04,
Amendment 39-19344 (83 FR 39581,
August 10, 2018) (“AD 2018-16—04")
for certain Airbus SAS Model A318
series airplanes; Model A319-111, -112,
-113,-114, -115, -131, -132, and —133
airplanes; Model A320-211, -212, —214,
-216,-231,-232, -233, -251N, and
—271N airplanes; and Model A321-111,
-112,-131, =211, =212, =213, -231,
—232,-251N, —253N, and —271N
airplanes. AD 2018—16—-04 requires
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
maintenance requirements and
airworthiness limitations. The FAA
issued AD 2018-16—-04 to address the
risks associated with the effects of aging
on airplane systems. Such effects could
change system characteristics, leading to
an increased potential for failure of
certain life-limited parts, and reduced
structural integrity or controllability of
the airplane. AD 2018-16-04 specifies
that accomplishing the revision required
by paragraph (g) of that AD terminates
all requirements of AD 2017-19-24
Amendment 39-19054 (82 FR 44900,
September 27, 2017) (“AD 2017-19-
247).

Actions Since AD 2018-16-04 Was
Issued

Since AD 2018-16—-04 was issued, the
FAA has determined that new or more
restrictive airworthiness limitations are

necessary.
The EASA, which is the Technical
Agent for the Member States of the
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European Union, has issued EASA AD
2020-0034, dated February 25, 2020
(“EASA AD 2020-0034"’) (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all Airbus SAS Model A318 series
airplanes; Model A319-111, A319-112,
A319-113, A319-114, A319-115, A319—
131, A319-132, A319-133, A319-151N,
and A319-153N airplanes; Model
A320-211, A320-212, A320-214, A320-
215, A320-216, A320-231, A320-232,
A320-233, A320-251N, A320-252N,
A320-253N, A320-271N, A320-272N,
and A320-273N airplanes; and Model
A321 series airplanes. EASA AD 2020—
0034 supersedes EASA AD 2017-0170
(which corresponds to FAA AD 2018-
16—04). Model A320-215 airplanes are
not certified by the FAA and are not
included on the U.S. type certificate
data sheet; this AD therefore does not
include those airplanes in the
applicability.

Airplanes with an original
airworthiness certificate or original
export certificate of airworthiness
issued after November 7, 2019 must
comply with the airworthiness
limitations specified as part of the
approved type design and referenced on
the type certificate data sheet; this AD
therefore does not include those
airplanes in the applicability.

This proposed AD was prompted by
a determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is proposing this
AD to address the risks associated with
the effects of aging on airplane systems.
Such effects could change system
characteristics, leading to an increased
potential for failure of certain life-
limited parts, and reduced structural
integrity or controllability of the
airplane. See the MCAI for additional
background information.

Related IBR Material Under 1 CFR Part
51

EASA AD 2020-0034 describes
airworthiness limitations for system
equipment maintenance requirements.

This AD would also require Airbus
SAS A318/A319/A320/A321
Airworthiness Limitations Section
(ALS) Part 4, “System Equipment
Maintenance Requirements (SEMR),”
Revision 05, dated April 6, 2017, which
the Director of the Federal Register
approved for incorporation by reference
as of September 14, 2018 (83 FR 39581,
August 10, 2018).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to a
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the agency evaluated all
pertinent information and determined
an unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, which are
specified in EASA AD 2020-0034,
described previously, as incorporated by
reference. Any differences with EASA
AD 2020-0034 are identified as
exceptions in the regulatory text of this
AD.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (1)(1) of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0034 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2020-0034
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in

the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD.

Service information specified in
EASA AD 2020-0034 that is required for
compliance with EASA AD 2020-0034
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0449 after the FAA final
rule is published.

Airworthiness Limitation ADs Using
the New Process

The FAA’s process of incorporating
by reference MCAI ADs as the primary
source of information for compliance
with corresponding FAA ADs has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by
the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that require a change to
airworthiness limitation documents,
such as airworthiness limitation
sections.

For these ADs that incorporate by
reference an MCAI AD that changes
airworthiness limitations, the FAA
requirements are unchanged. Operators
must revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
the new airworthiness limitation
document. The airworthiness
limitations must be followed according
to 14 CFR 91.403(c).

Costs of Compliance

The FAA estimates that this proposed
AD affects 1,553 airplanes of U.S.
registry. The FAA estimates the
following costs to comply with this
proposed AD:

The FAA estimates the total cost per
operator for the retained actions from
AD 2018-16-04 to be $7,650 (90 work-
hours x $85 per work-hour).

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
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is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new proposed actions to
be $7,650 (90 work-hours x $85 per
work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2017-19-24 Amendment 39-19054 (82
FR 44900, September 27, 2017); and AD
2018-16—04, Amendment 39-19344 (83
FR 39581, August 10, 2018); and adding
the following new AD:

Airbus SAS: Docket No. FAA-2020-0449;
Product Identifier 2020-NM-038—AD.

(a) Comments Due Date

The FAA must receive comments by June
22,2020.

(b) Affected ADs

This AD replaces AD 2017-19-24,
Amendment 39-19054 (82 FR 44900,
September 27, 2017) (“AD 2017-19-24");
and 2018-16-04, Amendment 39-19344 (83
FR 39581, August 10, 2018) (“AD 2018-16—
04”).

(c) Applicability

This AD applies to the Airbus SAS
airplanes specified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category, with an original airworthiness
certificate or original export certificate of
airworthiness issued on or before November
7, 2019.

(1) Model A318-111, -112, =121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
-115,-131, -132, -133, —151N, and —153N
airplanes.

(3) Model A320-211, -212, —214, —2186,
-231,-232,-233, -251N, —252N, —253N,
—271N, =272N, and —273N airplanes.

(4) Model A321-111, -112, —131, —211,
—-212,-213,-231,-232, -251N, —252N,
—253N, —271N, —272N, —251NX, —252NX,
—253NX, —271NX, and —272NX airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address the risks associated with
the effects of aging on airplane systems. Such
effects could change system characteristics,
leading to an increased potential for failure
of certain life-limited parts, and reduced
structural integrity or controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance or Inspection
Program Revision, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2018-16-04, with no
changes. Within 90 days after September 14,
2018 (the effective date of AD 2018-16—04),
revise the existing maintenance or inspection
program, as applicable, to incorporate Airbus
SAS A318/A319/A320/A321 Airworthiness
Limitations Section (ALS) Part 4, “System
Equipment Maintenance Requirements
(SEMR),” Revision 05, dated April 6, 2017.
The initial compliance time for doing the
revised actions is at the applicable time
specified in Airbus SAS A318/A319/A320/
A321 ALS Part 4, “System Equipment
Maintenance Requirements (SEMR),”
Revision 05, dated April 6, 2017.
Accomplishing the maintenance or
inspection program revision required by
paragraph (i) of this AD terminates the
requirements of this paragraph.

(h) Retained No Alternative Actions or
Intervals, With a New Exception

This paragraph restates the requirements of
paragraph (h) of AD 2018-16—04, with a new
exception. Except as required by paragraph
(i) of this AD, after the maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (1)(1) of this AD.

(i) New Maintenance or Inspection Program
Revision

Except as specified in paragraph (j) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0034, dated
February 25, 2020 (“EASA AD 2020-0034").
Accomplishing the maintenance or
inspection program revision required by this
paragraph terminates the requirements of
paragraph (g) of this AD.

(j) Exceptions to EASA AD 2020-0034

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020-
0034 do not apply to this AD.

(2) Paragraph (3) of EASA 2020-0034
specifies revising ‘“the AMP” within 12
months after its effective date, but this AD
requires revising the existing maintenance or
inspection program, as applicable, to
incorporate the “tasks and associated
thresholds and intervals” specified in
paragraph (3) of EASA 2020-0034 within 90
days after the effective date of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
2020-0034 is at the applicable “associated
thresholds” specified in paragraph (3) of
EASA AD 2020-0034, or within 90 days after
the effective date of this AD, whichever
occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2020-0034 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2020-0034 does not apply to this AD.
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(k) New Provisions for Alternative Actions
and Intervals

After the maintenance or inspection
program has been revised as required by
paragraph (i) of this AD, no alternative
actions (e.g., inspections) and intervals are
allowed unless they are approved in the
provisions of the “Ref. Publications” section
of EASA AD 2020-0034.

(1) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (m)(3) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCs approved previously for AD
2018-16—04 are approved as AMOCs for the
corresponding provisions of EASA AD 2020-
0034 that are required by paragraph (g) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2020-0034 that contains RC procedures and
tests: Except as required by paragraph (1)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(m) Related Information

(1) For information about EASA AD 2020—
0034, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(2) For information about the Airbus
material identified in this AD, contact Airbus
SAS, Airworthiness Office—EIAS, Rond-
Point Emile Dewoitine No: 2, 31700 Blagnac
Cedex, France; telephone +33 5 61 93 36 96;
fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com; internet
https://www.airbus.com.

(3) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
Large Aircraft Section, International
Validation, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223; email sanjay.ralhan@faa.gov.

Issued on April 30, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-09698 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0448; Product
Identifier 2020—-NM-050—-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault
Aviation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Dassault Aviation Model Falcon 10
airplanes. This proposed AD was
prompted by a report of hydraulic fluid
on the ground near the main landing
gear (MLG) brake assembly. The
hydraulic leakage started in a cracked
hydraulic pipe, with the crack likely
due to chafing between two hydraulic
pipes or between hydraulic pipes and
structure. This proposed AD would
require an inspection for chafing or
interference of certain hydraulic pipes
and certain rib passage holes, and,
depending on findings, modification or
repair, as specified in a European Union
Aviation Safety Agency (EASA) AD,
which will be incorporated by reference.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by June 22, 2020.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0448.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0448; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3226; email
tom.rodriguez@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA—-2020-0448; Product
Identifier 2020-NM-050—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
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environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments we
receive, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the FAA receives about this
NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0072, dated March 26, 2020
(“EASA AD 2020-0072") (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCAT”’), to correct an unsafe condition
for all Dassault Aviation Model Falcon
10 airplanes.

This proposed AD was prompted by
a report of hydraulic fluid on the ground
near the MLG brake assembly. The
hydraulic leakage started in a cracked
System #2 hydraulic pipe, with the
crack likely due to chafing between two
hydraulic pipes or between hydraulic
pipes and structure. The FAA is
proposing this AD to address chafed or
cracked hydraulic pipes, which could
lead to hydraulic fluid leakage near an
ignition source and possibly result in an
uncontained fire. See the MCALI for
additional background information.

Related IBR Material Under 1 CFR Part
51

EASA AD 2020-0072 describes
procedures for an inspection for chafing

or interference of the System #2
hydraulic pipes and rib 1 to rib 2a
passage holes, and, depending on
findings, modification to prevent
interference or chafing at rib passage
holes or repair. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2020-0072 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with

Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0072 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2020-0072
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to ““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2020-0072 that is required for
compliance with EASA AD 2020-0072
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0448 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 85 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours x $85 per NOUr = $170 ....oceiiiiieeeeese et NONEe ...oocvvriiiiiieiee $170 $14,450

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
Up to 24 work-hours x $85 per hour = $2,040 .......cccceeiiriereeeeesee e seeee e ste e see e see e eesseeeensens Up to $5,500 ....cccerveneeee $7,540

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
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with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Dassault Aviation: Docket No. FAA-2020—
0448; Product Identifier 2020-NM-050—
AD.

(a) Comments Due Date

We must receive comments by June 22,

2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all Dassault Aviation
Model Falcon 10 airplanes, certificated in
any category.

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight Controls.

(e) Reason

This AD was prompted by a report of
hydraulic fluid on the ground near the main
landing gear brake assembly. The hydraulic
leakage started in a cracked System #2
hydraulic pipe, with the crack likely due to
chafing between two hydraulic pipes or
between hydraulic pipes and structure. The
FAA is issuing this AD to address chafed or
cracked hydraulic pipes, which could lead to
hydraulic fluid leakage near an ignition
source and possibly result in an uncontained
fire.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0072, dated
March 26, 2020 (“EASA AD 2020-0072").

(h) Exceptions to EASA AD 2020-0072

(1) Where EASA AD 2020-0072 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2020-0072 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j)(2) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS®@faa.gov. Before using
any approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Dassault Aviation’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(j) Related Information

(1) For information about EASA AD 2020—
0072, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@

easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.
This material may be found in the AD docket
on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0448.

(2) For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206—-231-3226; email tom.rodriguez@
faa.gov.

Issued on April 30, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-09640 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0352; Airspace
Docket No. 18-AAL—4]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Sitka, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace, designated a
surface area, at Sitka Rocky Gutierrez
Airport, Sitka, AK. To properly size the
area, the extension southwest of the
airport should be reduced. The
extension northwest of the airport is not
required and should be removed. This
action also proposes to establish a Class
E airspace area, designated as an
extension to a Class D or Class E surface
area, northwest of the airport.
Additionally, this action proposes to
properly size Class E airspace extending
upward from 700 feet above the surface.
The extension southwest of the airport
should increase in size and the
extension northwest of the airport is not
required and should be removed.
Further, this action proposes to remove
Class E airspace extending upward from
1,200 feet above the surface. This area
is wholly contained within the Alaska
southeast en route area and duplication
is not necessary. Lastly, this action
proposes numerous administrative
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corrections to the airspace legal
descriptions. This action would ensure
the safety and management of IFR
operations at the airport.

DATES: Comments must be received on
or before June 22, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1-
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2020-0352; Airspace Docket No. 18—
AAL—4, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend the Class E airspace at Sitka
Rocky Gutierrez Airport, Sitka, AK. to
support instrument flight rules (IFR)
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA—-2020-0352; Airspace
Docket No. 18—AAL—-4". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace

Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by amending Class E
airspace, designated a surface area, at
Sitka Rocky Gutierrez Airport, Sitka,
AK. This area is designed to contain
arriving IFR aircraft descending below
1,000 feet above the surface and IFR
departures until reaching 700 feet above
the surface. The area is larger than
required. The extension to the
southwest of the airport should be
reduced. The extension northwest of the
airport is not required and should be
removed. This area is described as
follows: That airspace extending
upward from the surface within a 4.1-
mile radius of Sitka Rocky Gutierrez
Airport, and 1.5 miles each side of the
209° bearing from the airport, extending
from the 4.1-mile radius to 4.4 miles
southwest of the Sitka Rocky Gutierrez
Airport.

This action also proposes to establish
a Class E airspace area, designated as an
extension to a Class D or Class E surface
area, at the airport. The area would be
northwest of the airport and is designed
to contain IFR aircraft descending below
1,000 feet above the surface. This area
is described as follows: That airspace
extending upward from the surface 4
miles north and 8 miles south of the
315° bearing from the airport, extending
from 0.9 miles northwest of the airport
to 28.3 miles northwest of the Sitka
Rocky Gutierrez Airport.

Additionally, this action proposes to
amend Class E airspace extending
upward from 700 feet above the surface.
This area is designed to contain arriving
IFR aircraft descending below 1,500 feet
above the surface and departing IFR
aircraft until reaching 1,200 feet above
the surface. The extension southwest of
the airport should increase in size to
contain arriving and departing IFR
aircraft. The extension northwest of the
airport is not required and should be
removed. This area is described as
follows: That airspace extending
upward from 700 feet above the surface
within a 6.6-mile radius of the airport,
and within 5 miles each side of the 216°
bearing from the airport, extending from
the 6.6-mile radius to 26 miles
southwest of the Sitka Rocky Gutierrez


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov

27174

Federal Register/Vol. 85, No. 89/Thursday, May 7, 2020/Proposed Rules

Airport; excluding that airspace that
extends beyond 12 miles from the coast.

Further, this action proposes to
remove Class E airspace extending
upward from 1,200 feet above the
surface. This airspace is wholly
contained within the Alaska southeast
en route area and duplication is not
necessary.

Lastly, this action proposes several
administrative corrections to the
airspace legal descriptions. The airport’s
geographic coordinates do not match the
FAA database and should be updated to
lat. 57°0249” N, long. 135°21°40” W.
The Class E surface airspace should be
full time; the following two sentences
do not accurately represent the time of
use and should be removed: “This Class
E airspace area is effective during
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.”

Class E2, E4, and E5 airspace
designations are published in
paragraphs 6002, 6004, and 6005,
respectively, of FAA Order 7400.11D,
dated August 8, 2019, and effective
September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance

with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AAL AK E2 Sitka, AK [Amended]

Sitka Rocky Gutierrez Airport, AK

(Lat. 57°02°49” N, long. 135°21°40” W)

Within a 4.1 mile radius of Sitka Rocky
Gutierrez Airport, and 1.5 miles each side of
the 209° bearing from the airport, extending
from the 4.1-mile radius to 4.4 miles
southwest of the Sitka Rocky Gutierrez
Airport.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AAL AK E4 Sitka, AK [New]

Sitka Rocky Gutierrez Airport, AK

(Lat. 57°02°49” N, long. 135°21’40” W)

That airspace extending upward from the
surface 4 miles north and 8 miles south of
the 315° bearing from the airport, extending
from 0.9 miles northwest of the airport to
28.3 miles northwest of the Sitka Rocky
Gutierrez Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Sitka, AK [Amended]

Sitka Rocky Gutierrez Airport, AK
(Lat. 57°02°49” N, long. 135°21°40” W)
That airspace extending upward from 700
feet above the surface within a 6.6-mile

radius of the airport, and within 5 miles each
side of the 216° bearing from the airport,
extending from the 6.6-mile radius to 26
miles southwest of the Sitka Rocky Gutierrez
Airport; excluding that airspace that extends
beyond 12 miles from the coast.

Issued in Seattle, Washington, on April 30,
2020.
Shawn M. Kozica,

Group Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2020-09588 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0361; Airspace
Docket No. 20-AEA-9]

RIN 2120-AA66

Proposed Amendment of the Class D
and Class E Airspace and Revocation
of Class E Airspace; Erie and Corry,
PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class D airspace, Class E
surface area airspace, and Class E
airspace extending upward from 700
feet above the surface at Erie
International Airport/Tom Ridge Field,
Erie, PA; revoke the Class E airspace
area designated as an extension to Class
D and Class E surface area at Erie
International Airport/Tom Ridge Field;
and amend the Class E airspace
extending upward from 700 feet above
the surface at Corry-Lawrence Airport,
Corry, PA. The FAA is proposing this
action as the result of airspace reviews
due to the decommissioning of the
Tidioute VHF omnidirectional range
(VOR) navigation aid, which provided
navigation information for the
instrument procedures at these airports,
as part of the VOR Minimum
Operational Network (MON) Program.
DATES: Comments must be received on
or before June 22, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647-5527. You must
identify FAA Docket No. FAA-2020—
0361/Airspace Docket No. 20-AEA-9, at
the beginning of your comments. You
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may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class D airspace, Class E
surface area airspace, and Class E
airspace extending upward from 700
feet above the surface at Erie
International Airport/Tom Ridge Field,
Erie, PA; revoke the Class E airspace
area designated as an extension to Class
D and Class E surface area at Erie
International Airport/Tom Ridge Field;
and amend the Class E airspace
extending upward from 700 feet above
the surface at Corry-Lawrence Airport,
Corry, PA, to support instrument flight
rule operations at these airports.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. FAA-2020-0361/Airspace
Docket No. 20-AEA-9.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace

Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by:

Amending the Class D airspace to
within a 4.3-mile (increased from a 4.2-
mile) radius of Erie International
Airport/Tom Ridge Field, Erie, PA;

Amending the Class E surface area
airspace to within a 4.3-mile (increased
from a 4.2-mile) radius of Erie
International Airport/Tom Ridge Field;

Removing the Class E airspace area
designated as an extension to Class D
and Class E surface areas at Erie
International Airport/Tom Ridge Field
as it is no longer required;

Amending the Class E airspace
extending upward from 700 feet above
the surface to within a 6.4-mile
(decreased from a 7.4-mile) radius of the
Corry-Lawrence Airport, Corry, PA; and
removing the extension southeast of the
airport as it is no longer required;

And amending the Class E airspace
extending upward from 700 feet above
the surface to within a 6.8-mile
(increased from a 6.7-mile) radius of
Erie International Airport/Tom Ridge
Field; amending the extension to within
3.6 miles (decreased from 4.4 miles)
each side of the 054° bearing from the
Erie International Airport/Tom Ridge
Field: RWY 24-LOC (previously the
airport) extending from the 6.8- mile
(increased from 6.7-mile) radius of the
airport to 11.6 miles (decreased from 14
miles) northeast of the airport.

This action is the result of airspace
reviews caused by the decommissioning
of the Tidioute VOR, which provided
navigation information for the
instrument procedures at these airports,
as part of the VOR MON Program.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.
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Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEAPAD Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA
(Lat. 42°04’59” N, long. 80°1026” W)

That airspace extending upward from the
surface to and including 3,200 feet MSL
within a 4.3-mile radius of Erie International
Airport/Tom Ridge Field. This Class D
airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

AEA PA E2 Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA

(Lat. 42°04’59” N, long. 80°10726” W)

That airspace extending upward from the
surface within a 4.3-mile radius of Erie
International Airport/Tom Ridge Field. This
Class E airspace area is effective during the
specific days and times established in
advance by a Notice to Airmen. The effective
days and times will thereafter be
continuously published in the Chart
Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AEA PA E4 Erie, PA [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEAPAE5 Corry, PA [Amended]

Corry-Lawrence Airport, PA
(Lat. 41°54’27” N, long. 79°38"28” W)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Corry-Lawrence Airport.
* * * * *

AEA PA E5 Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA
(Lat. 42°04’59” N, long. 80°10°26” W)
Erie International Airport/Tom Ridge Field:
RWY 24-LOC
(Lat. 42°04’32” N, long. 80°11'12” W)
St. Vincent Health Center Heliport, PA
(Lat. 42°06’43” N, long. 80°04'51” W)
That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Erie International Airport/Tom
Ridge Field, and within 3.6 miles each side
of the 054° bearing from the Erie
International Airport/Tom Ridge Field: RWY
24-LOC extending from the 6.8-mile radius
to 11.6 miles northeast of the airport, and
within a 6-mile radius of St. Vincent Health
Center Heliport.

Issued in Fort Worth, Texas, on April 27,
2020.
Steven Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-09466 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0245; Airspace
Docket No. 20-ASW-2]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Athens, TX

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace extending
upward from 700 feet above the surface
at Athens Municipal Airport and
Lochridge Ranch Airport, Athens, TX.
The FAA is proposing this action as the
result of airspace reviews caused by the
decommissioning of the Athens non-
directional beacon (NDB) which
provided navigation information for the
instrument procedures at these airports.
The geographic coordinates of the
Lochridge Ranch Airport and the name
of the Crossroads NDB would also be
updated to coincide with the FAA’s
aeronautical database. Airspace redesign
is necessary for the safety and
management of instrument flight rules
(IFR) operations at these airports.
DATES: Comments must be received on
or before June 22, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—-9826, or (800) 647-5527. You must
identify FAA Docket No. FAA-2020—
0245/Airspace Docket No. 20-ASW-2 at
the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records


https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
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Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Athens Municipal Airport and
Lochridge Ranch Airport, Athens, TX, to
support IFR operations at these airports.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2020-0245/Airspace
Docket No. 20-ASW-2.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action

on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by:

Amending the Class E airspace area
extending upward from 700 feet above
the surface to within a 6.4-mile radius
(decreased from a 6.5-mile radius) at
Athens Municipal Airport, Athens, TX;
and removing the Athens NDB and the
associated extension from the Athens,
TX, airspace legal description;

And amending the Class E airspace
area extending upward from 700 feet
above the surface at Lochridge Ranch
Airport, Athens, TX, by amending the
extension to the north to 2.6 miles
(decreased from 4 miles) each side of
the 356° bearing from the Crossroads
NDB extending from the 6.5-mile radius
of the airport to 11.5 miles north of the

airport; removing the city associated
with the airport to comply with changes
to FAA Order 7400.2M, Procedures for
Handling Airspace Matters; and
updating the geographic coordinates of
the airport and the name of the
Crossroads NDB (previously the
Crossroads RBN) to coincide with the
FAA’s aeronautical database.

These actions are the result of
airspace reviews caused by the
decommissioning of the Athens NDB,
which provided navigation information
for the instrument procedures at these
airports.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
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https://www.archives.gov/federal-register/cfr/ibr-locations.html
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Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW TX E5 Athens, TX [Amended]

Athens Municipal Airport, TX

(Lat. 32°09’50” N, long. 95°4942” W)
Lochridge Ranch Airport, TX

(Lat. 31°59°21” N, long. 95°57'04” W)
Crossroads NDB

(Lat. 32°03’49” N, long. 95°5727” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Athens Municipal Airport, and
within a 6.5-mile radius of Lochridge Ranch
Airport, and within 2.6 miles each side of the
356° bearing from the Crossroads NDB
extending from the 6.5-mile radius to 11.5
miles north of the Lochridge Ranch Airport.

Issued in Fort Worth, Texas, on April 27,
2020.
Steven Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-09475 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0350; Airspace
Docket No. 18—-AAL-2]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Kotzebue, AK

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace, designated
a surface area, by removing the

extensions to the east and west of the
airport. This action also proposes to
properly size the Class E airspace
extending upward from 700 feet above
the surface. The area should be reduced
east of the airport to properly contain
arriving IFR aircraft descending below
1,500 feet above the surface.
Additionally, this action proposes to
properly size the Class E airspace
extending upward from 1,200 feet above
the surface by reducing the area from a
74-mile radius of the airport to a 45-mile
radius of the airport. Further, this action
proposes to remove the Kotzebue VOR/
DME Navigational Aid from the airspace
legal descriptions. Lastly, this action
proposes numerous administrative
corrections to the airspace legal
descriptions. This action would ensure
the safety and management of IFR
operations at the airport.

DATES: Comments must be received on
or before June 22, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1—-
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2020-0350; Airspace Docket No. 18—
AAL-2, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the

authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend the Class E airspace at Ralph
Wein Memorial Airport, Kotzebue, AK
to support instrument flight rules (IFR)
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2020-0350; Airspace
Docket No. 18—AAL-2". The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the


https://www.faa.gov/air_traffic/publications/airspace_amendments/
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ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by amending the Class
E airspace, designated a surface area, at
Ralph Wein Memorial Airport,
Kotzebue, AK. This area is designed to
contain arriving IFR aircraft descending
below 1,000 feet above the surface and
IFR departures until reaching 700 feet
above the surface. The extensions east
and west of the airport are no longer
required to properly contain aircraft and
should be removed. This area is
described as follows: That airspace
extending upward from the surface
within a 4.3-mile radius of the Ralph
Wien Memorial Airport.

This action also proposes to amend
Class E airspace, extending upward
from 700 feet above the surface, to
properly contain arriving IFR aircraft
descending below 1,500 feet above the
surface and departing IFR aircraft until
reaching 1,200 feet above the surface.
The area should be reduced east of the
airport to properly contain arriving IFR
aircraft. This area is described as
follows: That airspace extending
upward from 700 feet above the surface
within a 6.8-mile radius of the airport,
and within 8 miles north and 4 miles
south of the 088° bearing from the
airport, extending from 1.4 miles east of
the airport to 17.4 miles east of the
airport, and within 4 miles north and 8
miles south of a 276° bearing from the
airport, extending from the airport to
14.7 miles west of the Ralph Wein
Memorial Airport.

Additionally, this action proposes to
amend the Class E airspace extending

upward from 1,200 feet above the
surface. This airspace is designed to
contain IFR aircraft while transitioning
to/from the terminal and en route
environments. The area is larger than
required and should be reduced from a
74-mile radius to a 45-mile radius of the
airport. The area is described as follows:
That airspace extending upward from
1,200 feet above the surface within a 45-
mile radius of the Ralph Wien Memorial
Airport, excluding that airspace beyond
12 miles from the shoreline.

Further, this action proposes to
remove the Kotzebue VOR/DME
Navigational Aid from the airspace legal
descriptions. The Navigational Aid is
not required to define the airspace and
by removing it from the legal
description, the airspace can be
described from a single reference point.

Lastly, this action proposes several
administrative corrections to the
airspace legal descriptions. The airport
name on the 2nd line of the text header
does not match the FAA database.
Kotzebue should be removed from the
airport name and it should read: “Ralph
Wien Memorial Airport, AK”. The
airport’s geographic coordinates do not
match the FAA database and should be
updated to lat. 66°53’05” N, long.
162°35’53” W. The Class E surface
airspace should be full time; the
following two sentences do not
accurately represent the time of use and
should be removed: “This Class E
airspace area is effective during specific
dates and times established in advance
by a Notice to Airmen. The effective
date and time will thereafter be
continuously published in the Airport/
Facility Directory.”

Class E2 and E5 airspace designations
are published in paragraphs 6002 and
6005, respectively, of FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g), 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.
* * * * *

AAL AK E2 Kotzebue, AK [Amended]
Ralph Wien Memorial Airport, AK
(Lat. 66°53’05” N, long. 162°35'53” W)
That airspace extending upward from the
surface within a 4.3-mile radius of the Ralph
Wien Memorial Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Kotzebue, AK [Amended]

Ralph Wien Memorial Airport, AK
(Lat. 66°53’05” N, long. 162°35'53” W)
That airspace extending upward from 700
feet above the surface within a 6.8-mile
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radius of the airport, and within 8 miles
north and 4 miles south of the 088° bearing
from the airport, extending from 1.4 miles
east of the airport to 17.4 miles east of the
airport, and within 4 miles north and 8 miles
south of a 276° bearing from the airport,
extending from the airport to 14.7 miles west
of the airport; and that airspace extending
upward from 1,200 feet above the surface
within a 45-mile radius of the Ralph Wien
Memorial Airport, excluding that airspace
beyond 12 miles from the shoreline.

Issued in Seattle, Washington, on April 23,
2020.
Shawn M. Kozica,

Group Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2020-09593 Filed 5-6—20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0353; Airspace
Docket No. 19-AWP-19]

RIN 2120-AA66
Proposed Amendment of Class D & E
Airspace; Las Vegas, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace by adding an
area, designated as an extension to a
Class D or Class E surface area. The
proposed area would be added to the
northwest of the airport. This action
also proposes to make several
administrative corrections to the
airspace legal descriptions. This action
would ensure the safety and
management of IFR operations at the
airport.

DATES: Comments must be received on
or before June 22, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590; telephone: 1-
800-647-5527, or (202) 366—9826. You
must identify FAA Docket No. FAA—
2020-0353; Airspace Docket No. 19—
AWP-19, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_

traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it would
amend the Class D and Class E airspace
at North Las Vegas Airport, NV to
support instrument flight rules (IFR)
operations at the airport.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Persons wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to

Docket No. FAA-2020-0353; Airspace
Docket No. 19-AWP-19”. The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) Part 71 by amending the Class
E airspace at North Las Vegas Airport,
Las Vegas, NV. This action proposes to
add an area, designated as an extension
to a Class D or Class E surface area, to
the northwest of the airport. The area
would extend from the airport’s Class D
airspace and is designed to contain IFR
aircraft descending below 1,000 feet
above the surface. The area is described
as follows: That airspace extending


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov

Federal Register/Vol. 85, No. 89/Thursday, May 7, 2020/Proposed Rules

27181

upward from the surface within 2 miles
each side of the 314° bearing from the
airport, extending from the 4.3-mile
radius to 13.2 miles northwest of the
North Las Vegas Airport. This Class E
airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Chart
Supplement.

This action also proposes to make
several administrative corrections to the
airspace legal descriptions for the Class
D and Class E airspace area extending
upward from 700 feet above the surface.
The first line of the airspace text
headers does not match the FAA
database and should be updated to read:
“AWP NV D Las Vegas, NV”. The
second line of the airspace text headers
does not match the FAA database and
should be updated to read: “North Las
Vegas Airport, NV”. The airport’s
geographic coordinates do not match the
FAA database and should be updated to
lat. 36°12”39” N, long. 115°11°40” W.
The term ““Airport/Facility Directory” in
the Class D airspace description is
outdated and should read “Chart
Supplement”.

Class D, E4 and, E5 airspace
designations are published in
paragraphs 5000, 6004, and 6005,
respectively, of FAA Order 7400.11D,
dated August 8, 2019, and effective
September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AWP NV D Las Vegas, NV [Amended]

North Las Vegas Airport, NV

(Lat. 36°12"39” N, long. 115°11°40” W)

That airspace extending upward from the
surface up to but not including 4,500 feet
MSL within a 4.3-mile radius of the North
Las Vegas Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously publish